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This Module is Designed for:

TRACK 1z Title IX Coordinators

TRACK 2z Title IX Decision -Makers and
Student Conduct Administrators

TRACK 3z Title IX Investigators

Structure of the NASPA Title IX Training  m: .

Awnhy three tracks?

AWhy combine Title IX decision -makers and student
conduct administrators in the second track?

Awnhy will Title IX coordinators receive all of the Title IX
investigator training?

ACombination of asynchronous pre  -recorded videos
and live virtual sessions.

AQuizzes, questions and assessment.
ACertificate of completion.
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A Few Initial Thoughts on the New

Nothing presented in any module in the
NASPA Title IX Training Certificate is, or
should be considered, legal advice!

Know when to consult legal counsel.

Regulations

AFirst new regulations in a very long time.

Alnstitutional response requirement  ? Supportive measures,
sanctions, remedies

ApPotentially unfamiliar dynamics with the Department of
Education ? Guidance, commentary, blogs

AsStatus of preexisting guidance and resolutions

AExpect enforcement if regulations survive legal challenges
in court



Some Key Features of the New Regulations "ITII'E

A Title IX redefines sexual harassment and creates special grievance
procedures for sexual harassment.
AWhat does this mean for your existing policies and Title IX compliance more
generally?
ATerm 3hostile environmentj disappears
AAllows for recipients to offer informal resolution (mediation). Can be
used in most instances if parties (complainant and respondent)
consent voluntarily when a formal complaint is filed.
Alnformal resolution cannot be usedhen a student alleges sexual harassment by an
employee
AlFormal complaintsj and Jallegationsj
ALive hearing with cross -examination by advisors

Some Key Features of the New Regulations "|rx“ '

AChoice in evidentiary standard preserved
A3Preponderance of the evidencej or Jdclea

A3Mandated reportersj supplants Jrespt

AChanges in jurisdiction and scope of Title IX
A Off campus; study abroad
AEmphasis on 3impartial Afj processes fr
AlSupportive measuresj supplants 3inte
ASeparation of the decision -maker from other tasks
ANo more single-investigator model, but single decision -maker permitted.
AAppeals required
ATraining mandates
AINot a courtj/ JINot a criminal justic
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Training Mandates Specific to the New Regulations

fBchools must ensure that Title IX personnel [Title IX Coordinator, any mvestlgator
any decision-maker, and any person who facilities an informal resolution (such as
mediation)] receive training as follows:
oOn Title |1 X6s definition of fAsexual harassme
oOn the scope of the schoolds education progt
o On how to conduct an investigation and grievance process
0 On how to serve impartially, including by avoiding prejudgment of the facts at issue
0 On how to avoid conflicts of interest and bias
o Decision-makers must receive training on any technology to be used at a live hearing,
and on issues of relevance of questions and evidence, including when questions and
evidence about a complainantés sexual predis:
relevant
Invesllgalors must receive lralmng on issues of relevance to create an |nvesl\gal\ve
report that fairly summarizes relevant evide

o

U.S. Dept. of Educ. Office for Civil Rights, Blog (May 18, 2020),
https://www2.ed. 20200518.html

st

Posting Training Materials to Your Website '~3'."|rx“ y

iAll materials used :to train Title T p
Must not rely on sex stereotypes,

Must promote impartial investigations and adjudications of formal complaints of sexual
harassment,

Must be maintained by the school for at least 7 years,

Must be publicl avail aibthe ol ds w
website the school must make the training materials avallable upon request for |nspec\|0n
by members of the public.

oo

oo

ASchools mus
t

publish training materials that
provided tle

ust is
o Titl I X personnel . o

fiff a school ds current training materials are ¢
business information (for example, by an outside consultant), the school still must comply

with the Title IX Rule. This may mean that the school has to secure permission from

the copyright holder to publish the tra@ining

U Depi. of Educ. O for i Fiis, Blog (May 16,2020,
e hasis added).
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ASey

Training Time Estimated by the
Department

Permission from NASPA and Speakers “‘.E‘g

TRAINING MATERIALS

We will give each institution permission to post training
materials (PowerPoint slide handouts, other handouts) to
their website upon request . This permission must be
granted from NASPA in writing  before posting any training
materials to your instituti

11

We assume all recipients will need to take time to review and understand these i
regulations. . . . At the IHE level, we assume eight hours for the Title IX Coordinator and
16 hours for an attorney. oeparment

85 Fed. Reg. 30026 (May 19,

We assume that all recipients will need to revise their grievance proceduréséthe

IHE level, we assume this will take 12 hours for the Title IX Coordinator and 28 hours fol
an attorney with an additional four hours for an administrator to review and approve
them. «

We assume that all recipients will need to train their Title IX Coordinators, an
investigator, any person designated by a recipient to facilitate an informal resolution
process (e.g., a mediator), and two decisibakers (assuming an additional decision
maker for appeals).. .We assume this training will take approximately eight hours for
all staff at the . . . IHE level.

12
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Personnel

A Title IX coordinator
A Every institution must designate one
A Title IX investigator
A Can be the Title IX coordinator, cannotbe a decision-maker or
appellate officer (thus no single -investigator model)
A Title IX decision -maker
A Cannot be the investigator (thus no single -investigator model)
or Title IX coordinator
A Appellate officer
A Cannot be the original decision -maker or investigator
A Anyone implementing an informal process such a
mediation, case management, records management,
etc.

Budgetary and operational concerns?

See generally Nondiscrimination on the Basis of Sex in Education

Prevalence : .
Programs or Activities Receiving Federal Financial Assigfieue)
D ata a13007583. i

Postsecondary Institutions
One in five college women experfence attempted or completed sexual assault in college;
some studies state one in four. One in 16 men are sexually assaulted while in college.
One poll reported that 20 percent of women, and five percent of men, are sexually
assaulted in college. ‘

@ ot 30076 e o ot o

62 percent of women and 61 percent of men experience sexual harassment during
college.

Among undergraduate students, 23.1 percent of females and 5.4 percent of males
experience rape or sexual assault; among graduate and undergraduate students 11.2
percent experience rape or sexual assault through physical force, violence, or
Incapacitation; 4.2 percent have experienced stalking since entering college.

A study showed that 63.3 percent of men at one university who self
qualifying as rape or attempted rape admitted to committing repeat rapes.

o Gerna o o e
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Prevalence Data 7 Postsecondary Institutions

C

i)
ont Ad RALTLES .
More than 50 percent of college sexual assaults occur in August,

September, October, or November, and students are at an increased risk

auring the first few months of their first and second semesters in college;

84 percent of the women who reported sexually coercive experiences

experienced the incident during their first four sel

h
Seven out of ten rapes are committed by someon
most women victimized by attempted or completed rape, the perpetrator
was a boyfriend, ex -boyfriend, cl: friend, acq ce, or
conorker. [rPp—— -

Prevalence Data z Postsecondary Institutions
Cont Ad

st

T
SN,

Of college students in fraternity and sorority life, 48.1 percent of females and
23.6 percent of males have experienced nonconsensual sexual contact,

compared with 33.1 percent of females and 7.9 percent of males not in fraternity
and sorority life.

Fifty -eight percent of female academic faculty and staff experienced sexual
harassment across all U.S. colleges and universities, and one in ten female
graduate students at most major research universities reports being sexually
harassed by a faculty member.

Twenty -one fo 38 percent of cullegﬂeﬁgmﬁén‘ mé’weﬁence Taculty/staff
perpetrated sexual harassment and 39 to 64.5 percent experience student
perpetrated sexual harassment during their time at their university.

1. (il ctadon o o).
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The Controversial Science of Sexual Predation

17

A LisakD, Miller PM. Repeat rape and multiple offending among undetected
rapists.ViolenceVict 2002;17(1):7384. doi:10.1891/vivi.17.1.73.33638

A SwartoutkM, Koss MP, White JW, Thompson MP, Abbey A, Bellis AL. Trajectory
Analysis of the Campus Serial Rapist AssumplidklA
Pediatr 2015;169(12):114@1154. doi:10.1001/jamapediatrics.2015.0707

A Johnson & Taylofhe Campus Rape Frenzy: The Attack on Due Process at
I YSNA OF Q& (Enofuntdr Botlsh201V)S &

A Foubert J.D., ClarRaylor, A., & Wall, A. (2019% L & OF Y LJza NI LIS

or single time problem? Evidence from a mdti: Y LJdza \dolerntziAgdist
Women. DOI: 10.1177/1077801219833820.

Trauma -Based Approaches

18

Avoid or Use?

A Some schools and training entities have moved away
from using traumanformed techniques for fear of
appearing victirdeaning.

A Trauma can impact anyone in a grievance process or
seeking supportive measures: Use research without
stereotypes or gender bias.

A Credibility v. Reliability

AwSIR 5h90Q3& i NI

iK2dAKGa 2y



Trauma

Trauma Cont Ad

The Department is sensitive to the effects of ~ trauma on sexual

harassment victims and appreciates that choosing to make a
report, file a formal complaint, communicate with a Title IX
Coordinator to arrange supportive measures, or participate in a
grievance process are often difficult steps to navigate in the
wake of victimization.

(emphass added).

Actviies Receiving Federal Financial AssiSu& e, Reg. 30026 (May 19, 2020) (inal ru)
aaaaaaa

The Department understands from anecdotal evidence and research studies
that sexual violence is a traumatic experience for survivors. The Department

/s aware that the neurobiology of trauma and the impact of trauma on a
survivorAs neurobi ol ogical functioning
application to the way in which investigators of sexual violence offenses
interact with victims in criminal justice systems and campus sexual
misconauct proceedings. The final requlations require impartiality in
investigations and emphasize the truth  -seeking function of a grievance
process. The Department wishes to emphasize that treating all parties with
dignity, respect, and sensitivity without bias, prejudice, or stereotypes

infecting interactions with parties fosters impartiality and truth -seeking.

Id. at 30069 (internal citation omitted).
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Trauma Cont Ad

Further, the final regulations contain provisions specifically intended to take
into account that complainants may be suffering results of trauma, for
instance, §106.44(a) has been revised to require that recipients promptly
offer supportive measures in response to each complainant and inform each
complainant of the availability of supportive measures with or without filing
a formal complaint. To protect traumatized complainants from facing the
respondent in person, cross  -examination in live hearings held by
postseconaary institutions must never involve parties personally questioning

each other, and at a partyAs request,

parties in separate rooms with technology enabling participants to see and
hear each other.

Id. (internal citation omitted).

dVictimj/ 3ISurvivor j

When the Department uses the term J1
Jperpetratorf to discuss these fina
assumes that a reliable process, namely the grievance process

described in § 106.45, has resulted in a determination of

responsibility, meaning the recipient has found a respondent

responsible for perpetrating sexual harassment against a

complainant. Id. at 30031.
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Title IX: FINAL RULE

Our Mission Has Not mC

34 CFR Part 106 Nondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial
Assistance

Enacted by Congress, Title IX seeks to
reduce or eliminate barriers to
educational opportunity caused by sex

The final regulations obligate recipients to respond promptly and
supportively to persons alleged to be victimized by sexual
. s . P . . . harassment, resolve allegations of sexual harassment promptly and
discrimination in institutions that receive accurately under a predictable, fair grievance process that provides
federal fundin g. aue process protections to alleged victims and alleged perpetrators
Lo . . of sexual harassment, and effectively implement remedies for
This is the unchanged mission of Title IX! victims.

Id.at 30026.
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Summary of Basic Requirements for a Grievance

Process

1. Equitable treatment of parties/provision of remedies A Recipients may continue to address harassing conduct that does not

A summary of the 2. Objective evaluation of evidence meet the § 106.30 definition of sexual harassment, as acknowledged by

Ty 3. No bias or conflicts of interest/training of Title IX the Depart mentSAG.450)(3( g darify that  dismissal of a

10 elements of personnel formal complaint because the allegations do not meet the Title IX

§106.45(b)(1)¢x) 4. Presumption of norresponsibility of respondent until definition of sexual harassment, does not preclude a recipient from

Basic Requirements process is complete addressing the alleged misconduct under other provisions of the

. 5. Reasonably prompt time frames recipientAs ownugmd®s afisadieyo N d u ct .
for a Grievance 6. Articulate ayns ub?ish the range of possible sanctions imil P ing i i i - )- i
= . p ge Of pos Asimilarly, nothing in these final regulations prevents a recipient from
rocess. 7. Choqse then evenly apply the evidentiary standard addressing conduct that is outside the

8. Provide procedures and standards for appeal the conduct constituting sexual harassment occurring outside the
9. Describe supportive measures recipientAs education program or actiyv

10.Legallyprivileged information can only be used if
privilege is waived

who is not located in the United States. /. at30038 n.108 (emphasis added).
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ansey

Retaliation

3Staying in Your Lame
8106. 45 may not be ci

... by processing sexual harassment complaints under non -Title IX
provisions of a reciPhendeNs ndadenofofc:
har ass mesia630 constitutes the condlct that these final Avigilantism ? Digital or otherwise

AAgainst complainant, respondent, witnesses, advisors
AAgainst employees

1S, imp ing Title X, addr ... Wihere a formal
compl aint all eges conduct that meets t
harassment, f a reci pi§eéasgs must comply w

Id. at 30095.
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Four Corners Model

LakeAs Four Corners of Title
These regulations slated
to go into effecton  August

Organization and  |Investigation, Discipline an 14, 2020- Thls_date Is
Management Grievance Procedures potentially subject to
p—— modification. Consult your
itle
Compliance attorneys.
i PR . Gl g The Dept. of Education
mpacted Individual ampus Culture an P
e Climate has stated they will not
enforce these regulations

retroactively.
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The Social Context

COVID-19
A Virtual hearings
A More online learning
A More Clery/VAWA-type offenses?

A Budget cuts, hiring freezes, furloughs, etc. due to
the pandemic

Social Justice Issues

3

ASEs

Further training I’e(ﬁ;niQ_

ATraining specific to your institut
AThere is not one universal policy for sex discrimination; differences exist in
procedures, definitions, etc. from campus to campus.
AYour campus policies may be in transit now.
ATraining on technology usage for live hearings on your campus.
AEspecially important for decision -makers.
AAdditional and continued training on bias is always a good
idea.
AcContinuing education at regular intervals.
AREMEMBER Ut As al ways good to hear fr
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Thank YouY

A to NASPA
A to my fellow presenters
A to You!

Post-Module Questions

& NASPA.

Student Affairs Administrators
in Higher Education

WASR4

Detailed Legal 2

Foundations and the LY TITLE

New Regulations Q ) e
y o"

Peter Lake . 4 \Q\
Professor of Law, Charles A. Dana Chair, and IVG € ER1
Director of the Center for Excellence in Higher
Education Law and Policy

Stetson University College of Law Copyrighted material. May not be
reproduced without permission.

33 ©NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬁﬁted material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

This Module is Designed for:

What is Title IX? What is its mission?

TRACK 1z Title IX Coordinators

TRACK 2z Title IX Decision -Makers and
Student Conduct Administrators

35

AEnacted by Congress, Title IX seeks to reduce or
eliminate barriers to educational opportunity caused
by sex discrimination  in institutions that receive
federal funding.  This is the mission of Title IX!

AoOther federal laws also address sex discrimination.

There are complex interactions with other federal
laws, such as the Clery Act, the Family Educational

Rights and Privacy Act (FERPA), and the Violence
Against Women Act (VAWA). [These issues are
addressed in a separate module.]

ATitle IX is concerned with  institutional response to
discrimination.

36



Title IX: FINAL RULE Title IX: FINAL RULE

37

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education

Programs or Activities Receiving Federal Financial Assistance ) . . .
The final regulations obligate recipients to respond promptly

The final regulations specify how recipients of Federal financial and supportively to persons alleged to be victimized by sexual

assistance covered by Title 1X, including elementary and secondary

schools as well as postsecondary institutions, (hereinafter collectively harassment, resolve allegations of sexual harassment promptly
referred to as Jr ecniustiesporddqgallegationsios ¢ /o c and accurately under a predictable, fair grievance process that
sexual harassment consistent with Ti provides dlue process protections to alleged victims and alleged

discrimination. 7These regul ations are [ ntendet
prohibition against sex discrimination by requiring recipients to

address sexual harassment as a form of sex discrimination in

ealucation programs or activities.

perpetrators of sexual harassment, and  effectively implement
remedies for victims.

10.(emphasis added).

Acthites Recaiin  Federal Financia | Assisulited. Reg. 30026 (May 19, 2020) (nal ul
2130026

(emphasis added)
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Title IX: FINAL RULE

39

41

The final requlations also clarify and modify Title IX requlatory
requirements regarding remedies the Departiment may impose on
recipients for Title IX violations, the intersection between Title 1,
Constitutional protections, and other laws, the designation by each
recipient of a Title IX Coordinator to address sex discrimination
including sexual harassment, the di
discrimination policy and contact information for a Title IX
Coordinator, the adoption by recipients of grievance procedures and
a grievance process, how a recipient may claim a religious
exemption, and prohibition of retaliation for exercise of rights under
Title IX.

Legal Foundations:
How did we get here?
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Title IX Before and After April 2011 L Tme

Before:

Campuses focused on equality in sports, admissions, etc.

April 2011 (Obama Administration):

Dear ColleaguelLetter r el eased as a Jdreminderj that Title
harassment
Why do | need to know
The awakening of the Dept. of Education (DOE)
so much about law?

Numerous investigations/Substantial guidance

April 2014 FAQ document and White House Task Force to Protect Students
from Sexual Assault report  Not Alone

April 2015 guidance on the role of the Title IX Coordinator
The rise of vendors, experts, etc.
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Title IX'and the Trump Title IX: Current and Former Guidance

Administration

AEducation Secretary Betsy DeVos

ARescission of Obama -Era Guidance in 2017 A Sexual Harassment Guidance: Harassment of Students By School Employees, Other
of guid on students (Feb. 2017) Students, or Third Parties , 62 FR 12034 (Mar. 13, 1997).
A 2011 Dear College Letter (Sept. 2017) A Revised Guid: on Sexual F - F of Students by School
A 2014 Questions & Answers on Title IX and Sexual Violence (Sept. 2017) Employees, Other Students, or Third Parties  (Jan. 19, 2001).
Adnstituted 3interimj and 3Jsubstantialj A Dear Colleague Letter: Sexual Violence  ( Apri | 4, 2011), WUITHDRAWN
2017

Education, Office for Civil Rights,  Dear Colleague Letter (Sept. 22, 2017).

A Questions and Answers on Title IX and Sexual Violence  (April 29, 2014) WITHDRAWN
by, U.S. DepAt. of Educ atDeaoGoleag Leiter Sept.2dr Ci v
ANotice and comment period on the new regulations ended with 2017).
arecord -breaking number of comments (over 120,000)

AFocus on respondentsA rights/procedural
process/bias and conflicts of interest

A on Carmpus Sexual Misconduct  (Sept. 22, 2017).
A Complex implications for protection from discrimination based oA (Sep )

on sexual orientation, or appearance thereof.
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The New Regulations and Previous Guidance |x h New Regulations and Court Activity

Judicial activism and inactivism
A Lower courts and SCOTUS

A Uncertain features of prexisting guidance and status of A 6" Circuitin Baum

GO02YYSyYy{ilINEBE FYR o6f23 LRal: A 7t Circuitin Purdue

AbSs NBIdzZ | 12NBE ReéylYAOaAX®D A 34 Circuit in University of Sciences
AzKFG lo2dzi aadNFRREfS¢ OFas: A U.S. District Court for District of Tennessee in Rhodes
A DOE has said they will not enforce new regulations College

retroactively. AseeJeremy BauerWolf, Constitutional Due Process at Private

Institutions?Inside Higher Ed (June 25, 2019).
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Litigation Risk e Challenges to the New Regulations

AcCongress
A Wil the new regulations cause an increased risk of litigation? 9 .
A The Department acknowledges that Congress could address Title IX sexual harassment

AThe Department doesnAt YRHHpK seci fFioante through legislation, but Congress has not yet done so. Id. at 30060.

with these final regulations, these final regulations may have the effect of A House of Representatives Committee on Oversight Reform , Letter to DeVo®0oED re:

ing litigation be jpi with actual would be Title IX(June 22, 2020).

able to demonstrate that they were not deliberately indifferent in APending Litigation

responding to a report of sasousal harass A James Walker Betsy DeVos Sued by Organizations Representing Student Victims of Sexual
A Actual cases are rising in number even before the regulations. Courts Violence Newsweek (Jun. 11, 2020) (online atvww.newsweek.com/betsy-devos-

are referring to the new regulations already. lawsuit-title -ix-rule-changes-sexual 1t-1510147).

. . " AACLUNWLC

AFee shifting? Wi || colleges have to p

A State Attorneys General
A2020 General Election
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Legal Mandates, Etc. Under Title IX ? Where Is the

Law?

A Title 1X of the Education Amendments of 1972 (Title 1X), 20
U.S.C.881681 ef seq.

A Implementing Regulations, 34 C.F.R. Part 106 Department of Education

A Notice and Comment Enforcement through Office for Civil Rights (regional offices)
Historical K12 focus

Department of Justice
Largely dormant in higher ed for years

A Rule-making/Negotiated rule -making
A Commentary/Blogs from the Dept. of Education

A Guidance G/ NAYS FTAIKGSNEE RSIEAY3 6AGK &
A Resolution Letters and Agreements [DOJ does not seem to have played a large role in the new
A Other Sources ? Speeches, Website, Participation with the Field Title IX regulations.]
A State Law Mandates [These are addressed in a separate
module.]
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The Courts v. The Regulators ¢ y Important Note!

The Courts ? Civil Action Under Title 1X
AThe US Supreme Court allows actions in court to pursue damages
for Title IX (but with many limitations).
A Gebser v. Lago Vista Independent School Distrid8 S. Ct. 1989, 141 L. Ed.

20277 (1998). L|t|g§t|9n in the lower court‘s has multiplied.
A Davis v. Monroe County Bd. of E526 U.S. 629 (1999). Institutions must seek advice of counsel on
Avictims as 3plaintiffsj face tough standa the implications for Title IX compliance on
A Knowledge (Reporting) their campuses.
A Pattern
A Objective
A Deliberate indifference .
AThe Supreme Court has hesitated to: Know when to talk with counsel.

AApply Title UX to a 3dsingle actj

A Broadly protect LGBTQ rights, but see the recent BostockTitle VII decision
(more to come on thisY)
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Whose View of Title IX Wins in the
End?

The Courts v. The Regulators

The Requlators

A Threat of loss of federal funding Showdowns are coming!
A An act of violence is a crime, is against campus policy, and
is a form of discrimination. CONGRESS
COURTS REGULATORS
A Court cases are already testing some issues
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Free Speech and
Academic Freedom in the
New Regulations

New Regulations and Free Speech/Academic

Freedom

The§ 106.30 definiti sexual Ires of misconduct likely to impe
educational access while avoiding a chill on free speech and ic freedom. The D

agrees with commenters noting that the Department has a responsibility to enforce Title IX while not
interfering with principles of free speech and academic freedom . . .

Deparmantof Esucai oo

B g, 3008 0y o
Precisely because expressive speech, and not just physical conduct, may be restricted or punished a

itis i to define sexual b itunder Title IX in a manner
consistent with respect for First Amendment rights, and principles of free speech and academic
freedom, in education programs and activities. . . . Id.

The Department believes, however, that severity and per are needed to ensure

GKIG ¢AdGES L- Q& y2yRAAONAYAYFGA2Y YIyRIGS R2S

restricts speech and academic freedom, and that recipients are not held responsible for controlling

SOSNE aiNl &z 2FFSyardsS NBYIN] GKFG LI &asSa oS
Id.at 30154,
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More on the First Amendment

The Supreme Court has not squarely addressed the intersection between First Amendment
protection of speech and academic freedom, and-sexdiscrimination Federal civil rights
laws that include sexual harassment as a form of sex discrimination (i.e., Title VIl and Title
1X). With respect to sex discriminatory conduct in the form of admissions or hiring and firing
decisions, for example, prohibiting such conduct does not implicate constitutional concerns
even when the conduct is accompanied by speech, and similarly, when sex discrimination
occurs in the form of nemerbal sexually harassing conduct, or speech used to harass in a
quid pro quo manner, stalk, or threaten violence against a victim, no First Amendment
problem exists. However, with respect to speech and expression, tension exists between
CANBG ! YSYRYSy(d LINRGSOGA2Yya FyR GKS 3I28SN
educational environments free from sex discrimination when the speech is unwelcome on
the basis of sex.

Id.at 3016162 (internal citations omitted).

3 Sexj
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¢KS Y2RSNY O2yO0OSLINi 27 aaSEé Kla So2t
AKATGE® Ly LIad 3ISySNrdAzyas aaSEé dz
FaaA3yYSyd i oANIK obaSR 2y oA2f23A

Title IX purposes includes:

A Gender based on biological or anatomical factors
A Actual or perceived gender identity

Sometimes individuals do not conform to stereotypical notions of
masculinity or femininity.

Helpful Resource
UC David.GBTQIA Resource Center Glossary,
https://lgbtgia.ucdavis.edu/educated/glossary

59

Title
sexual orientation ?

60

gX: Does J3sexj incl udpe*g

- TIILE
e X _L:

2001 Guidance pg. 3:

J A/ t hTitte goes not prohibit discrimination on the basis of sexual
orientation , sexual harassment directed at gay or lesbian students that is
sufficiently serious to | imit or deny a st
benefit from the school As program constitu
prohibited by Title IX under the cir ibed in this guide

For example, if a male student or a group of male students target a gay

student for physical sexual advances, serious enough to deny or limit the

victimAs ability to participate in or bene
school would need to respond promptly and effectively, as described in

this guidance, just as it would if the victim were heterosexual. On the

other hana, if students heckle another student with comments based on

the studentAs sexual orientation (e.g., Jg
this table in the cafeteriaj), but their ¢
sexual nature, their actions would not be sexual harassment covered by )

Title IX. (emphasis added)


https://lgbtqia.ucdavis.edu/educated/glossary

2018 OCR Statement

JAIl'l student s c aaveddbagssment ischidng s e x
male and female students,  LGBT students , students with
disabilities, and students of different races, national origins,
. e . and ages. Title IX protects all students from sex  -based
The 2001 guidance position is comp!lcated by harassment, regardess of the sex of the parties, including
OCR statements and the new Title IX when they are  members of the same sex . f
regulations and recent litigation.

JTitl e 44X al s o-bapedbalassipanitvéichgse nder

unwel come conduct based on a student

conduct based fihetacostamiasent Ns

Stereotypes . f

U.S. Dept.of Educ. Office for Civ RigStsibased Harassment
Ditps /w2 ed. hin(ast visited
July 8, 2020) (emphasis added)

o1 ©NASPA/Hierophant Enterprises, IﬂQZl.Copyrigﬁted material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Us J3sexi defined i ¢ h SCOTUS/Bostock and Implications for Title IX

¢KS 62NR aaSEé¢ Aa Bostock v. Clayton Courftjune 15, 2020)
58I NIYSyid RAR y2i LINRLRA A consolidation of three cases of employment discrimination under
the NPRM and declines to do so in these final Title VIl
regulations. The focus of these regulations remains Holding: Employees are protected from discrimination dugher

. sexual orientation or gender identiynder Title VII of the Civil Rights
prohibited conduct. Act of 1964,

Depariment

vvvvv
(emphasis added),
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wASEs,

Bostock Quotes Bostock Quotes L
a¢KSasS (GSNya 3IASySNIGS (KS F2ffz2 yi Ad!l'y AYRADARMZ f Q& K2Y24SEdz t Ade 2N
when it intentionally fires an individual employee based in part on sex. It SYLX 2eyYSyi RSOAarzyad ¢KIGQa o6SOKd
Y1548 y2 RAFFSNBYOS AF 2GKSNJ FFOdG21 against a person for being homosexual or transgender without
the decision or that the employer treated women as a group the same when RAAONAYAYI GAYy3 3FAyad GKIG AYRAQGA
O2YLI NBR G2 YSy Fa I 3INBdLiee AdXx K2vzaSEdd tAGe FyR GNIya3dSyRSNI &
acSg FLOGa FINB ySSRSR G2 | LILINBOAL G¢ & SEoé
three cases before us started the same way: An employer fired atiloeg AR42S INBS (KHG K2vy2aSEdd tade FyR @
employee shortly afts:*r the emplqyeenreyealed that he or she is horposexual FNREY aSEo .daiz Fa 565005 asSS8ysr RAaC
ortransgender YR | £ f SASRt & F2NJ y2 NBlazy

T oA P . rEivw rz o ez transgender status necessarily entails discrimination based on sex; the first
K2Y2aSEdzZl t Ade 2N UNYya3aSyRSN adl ddz OFyy2id KILILSY sAGK2ddi GKS a802yROE
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https://www2.ed.gov/about/offices/list/ocr/frontpage/pro-students/issues/sex-issue01.html

More Quotes from  Bostock z The Bostock Caveﬁfﬁ?-l
N

GEKS SYLX 28SNBE 62NNB GKIG 2dNFRS
other federal or state laws that prohibit sex discrimination. And, under
Title VIl itself, they say sesegregated bathrooms, locker rooms, and
dress codes will prove unsustainable after our decision today. But none

More Quotes from  Bostock

G'&a | NBadA G 2F AlGad RStEAOSNIdAz2YyaA R
a0 Gdzi2NE SEOSLIIA2Y F2NJ NBfAIA2dza 2 by
CANBRG ! YSYRYSYyd OFy o6FNJGKS FLILIXAOIGAZ

claims concerning the employment relationship between a religious institution and its

YAYAai(SNEdE

dBecause the Religious Freedom Restoration Act (RFRA) operates as a kind of super

of these other laws are before us; we have not had the benefit of
. . . . statute, displacing the normal operation of other federal laws, it might supersede Title
adve{sanal Eestlrlg about the meaning of the|r }erm,s, and we df’ no} SLLOA O2YYEyRa Ay FLIINPLINAIGS OFaSacé &
LINE2dzRIS | ye &adzOK ljdzSauAaz2y u2RI @ fAOSNIE AYyGSNy Ol 6AdGK ¢AdGES =LL | NB JjdzS
G{2 6KAtS 20KSNI SYLX288NE Ay 2GKSNJ OFas
careful consideration, none of the employers before us today represent in this Court
GKFG O2YLX ALFYOS 6AGK ¢AGES xLL 6Atf AYT
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Due Process

A 4 5dzS t NE@pléxiasd multidimensional concept
Aa2NB GKFy RAFItESOGAO 0SGsSSy
ENBaALRYRSy(Gaé
A The college as bystander or neutral
A s this the way to create college court?
A What about resource imbalances between institutions or
complainants/respondents?

JDue Proc
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Due Process

Due Process Cont AdFm,

[Tihe final requiations prescribe a grievance process grounded in principles of due process for the berefit
of both complainants and respondents, seeking justice in each sexual harassment situation that arises in
a recipientAs education program or activity.

[T]he evolution of the American concept of aue process of law has
revolved around recognition that for justice to be done, procedural
protections must be offered to those accused of even the most heinous
offenses g precisely because only through a fair process can a just
conclusion of responsibility be made. Further, the § 106.45 grievance
process grants p dural rights to complail and respondents so that

both parties benefit from strong, clear due process protections. dnstead, due process Wis flexible and calls for such
d e ma n ohhens/1424 U.S. at 334 (quoting Morissey v Brewer , 408 U.S. 471, 481 (1972).

HOnce it is determined that due process appdiugss the ¢
U:5.565, 577 (1975) (quoting Morissey , 408 U.S. at 481).

Procectural of law requires at a and a meaningful opportunity to be heard.
Goss 419U.5. a1 580,

Due process Yis not a technical conception with a fixe
€ 1 Cums tvanawe, &§U.SAt334 (quoting Cafeteria Workers v. McEToy 367 U.S. 886, 895 (1961).

oeprmentf The fundamental requirement of due process is the oppo
‘nciiies Receiving Federal Financial Assisudi et Reg. 30026 (Moy 19, 2020) inel ) a meani ngf ulahemanaLdsss fuing Amsiong v Mazo 380 U.S. 545, 52 (1965))

.....
(emphasis added). *See generally icat 3005053.
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The Department of Education reiterates that colleges are not

More Due Process

courts prosecuting crimes.

AChevroWArticle 11

: ; [Sjehools, colleges, i ‘0t courts of law: The §106.45
Aﬁf‘%?f]ﬁ":galmgss l() t'h O§ € I"IAO t 3 grievance process does not attempt to nansfolmschools into courts; ramel the prescribed
AState Farm asyuas y framework provides a by which h the facual ded to
ANeW Falrness |SSUES Created b discern when victims of sexual harassment are entitled to remedies. The Department declines to
AProtected Interests G/ 2ftf838 / 2 dzNIi yS importinto § 106.45 comprehensive rules of evidence, rules of civil or criminal procectre, or
: ilable to criminal The D
AMatthewsBalancing Test AHorowitz/Ewingand Academic schools are either civil nor criminal courts, andaclmomeoges‘thalthepumaseaflhe §106.45
it i iati Fra m grievance process is to resolve formal sexual. m
AC!tlzens Un|ted; Associational eedo . activity, which is a different purpose carried out in a different forum fmmpr/mte/awsu/tsmc/w/
Rights ASubstantive Due Process courts or criminal charges prosecited by the government in criminal courts. d. at 30007,
Aoriginalism/Textualism Aslippery Slope The Department s not requlating sex crimes, per se, but rather is addessing a ype of
ATenure for Students discrimination based on sex Id. at 30099

AGhost of Hugo Black TFinker 2KEG Aa b 02 dNIKE

Acourtis any person or in titution, often
carry out
in with theule of law pa.

f justicén civil, criminal
(1980),at 301
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3JGebser FDamesvor ki
Compliance (with Some Twists)

for

Evaluaﬁ?n

3-Part Framework

. Adefinition of actionable sexual harassment
. The
. The

actual knowl/ edge

s ¢ detiberatelisdifference

school Ns

£ G
- O
=

Q D
*—I

4. Promptness

New grievance procedures well beyoGebser
Roadmap for litigation?

Risk of DOE enforcement?

Doug LedermarA New Day at OCRside
Higher Ed (June 28, 2017).

A
5. Equitableness A
6. Reasonableness A

A
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As the Supreme Court reasoned in Davis, a recipient acts with deliberate

Indifference only when it respondss fo sexual harassment in a manner that

is Jclearly unreasonable in [|ight of t
Id. at 30091 (internal citation omitted).

[ U] nl ess the recipientAs response to s

unreasonable in light of the known circumstances, the Department will

ot second guess such decisions. 1d. at 30092 (internal citation omitted).

78

[Tihe final lations apply a delil indlit for evaluating a
recipientAs decisions with respect to sele
remedies, and these final regulations do n
decisions with respect to disciplinary sanctions imposed on a respondent after a

respondent has been found responsible for sexual

Id. at 30034 n.60.
[TIhe Department will not deem a recipient not deliberately indifferent based on
the recipientAs restriction of rights prot
ding the First , the Fifth , and the F th
Amendment.

Id. at 30091.


https://en.wikipedia.org/wiki/Government
https://en.wikipedia.org/wiki/Institution
https://en.wikipedia.org/wiki/Authority
https://en.wikipedia.org/wiki/Adjudication
https://en.wikipedia.org/wiki/Legal_dispute
https://en.wikipedia.org/wiki/Party_(law)
https://en.wikipedia.org/wiki/Administration_of_justice
https://en.wikipedia.org/wiki/Civil_law_(common_law)
https://en.wikipedia.org/wiki/Criminal_law
https://en.wikipedia.org/wiki/Administrative_law
https://en.wikipedia.org/wiki/Rule_of_law

A Review of the
New Regulations

Qperational considerations will be
addressed in separate moaules.

§106.8 Designation of
coordinator, dissemination of
policy, and adoption of
grievance procedures.
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WSy

8106.8(a) Designation of coordinator. T

8106.8(b) Dissemination of policy.

Each recipient must designate and authorize at least one employee to coordinate -

its efforts to comply with its responsibilities under this part, which employee must

be referred to as t h &heretpiént mudtmtiffapplicsfor di na
admission and employment, students, parents or legal guardians of elementary and

secondary school smdems enw/ayees and all unions or professional organizations

holding collectiy with the recipient, of the
name or title, office add/ess e/ecmn/c 'mail adaress, and telephone number of the
P or I as the T/I/e IX C i pursuant to this
paragraph. Any person may report sex dis i ing sexual
(whether or not the person repamng Is the person al/eged to be the victim of
conauct that could i or sexual in person,
by mail, by telephone, or by e/ecn’un/c ‘mail, using the contact information listed for
the Title IX Coordinator, or by any other means that results in the Title IX
Coordinator receiving the personAs verbal

‘made at any time (including during non  -business hours) by using the telephone
‘number or electronic mail address, or by mail to the office address, listed for the

Title IX Coordinator. (emphasis added)

1) Notification of policy.

Each recipient must notify persons entitled to a notification under
paragraph (a) of this section that the recipient does not discriminate
on the basis of sex in the education program or activity that it
operales, and that it is required by title IX and this part not to
discriminate in such a manner. Such notification must state that the
requirement not to discriminate in the education program or activity
extends to admission (unless subpart C of this part does ot apply)
and employment, and that inquiries about the application of title 1X
and this part to such recipient may
IX Coordinator, to the Assistant Secretary, or both.
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8106.8(b) Dissemination of policy.

(2) Publications.

(i) Each recipient must prominently display the contact information
required to be listed for the Title 1X Coordinator under
paragraph (a) of this section and the policy described in
paragraph (b)(1) of this section on its website, if any, and in each
hanadbook or catalog that it makes available to persons entitled
o a notification under paragraph (a) of this section.

(i) A recipient must not use or distribute a publication stating that
the recipient treats applicants, students, or employees
differently on the basis of sex except as such treatment is
permitted by title IX or this part.

83

§106.8(c) Adoption of grievance procedures "urx“

A recipient must adopt and publish grievance procedures that

provide for the prompt and equitable resolution of student and

employee complaints alleging any action that would be prohibited

by this part and a grievance process that complies with §106.45 for

formal complaints as defined in  § 106.30. A recipient must provide

to persons entitled to a notification under paragraph (a) of this

section notice of the recipientAs g
process, including how o report or file a complaint of sex

diiscrimination, how to report or file a formal complaint of sexual

harassment, and how the recipient will respona.



§106.8(d) Application outside the United States. JSeverabilityj Throug Eimo
Y i

The requirements of paragraph (c) of this section apply only to o If any provision of this subpart or its application to any person,
sex discrimination occurring against a person in the United act, or practice is held invalid, the remainder of the subpart or
States. the application of its provisions to any person, act, or practice

shall not be affected thereby.
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8106.12(b) Assurance of Exemption.

Assurance of jon. An jonal institution that seeks of the
exemption set forth in paragraph (a) of this section may do so by submitting in
writing o t/_re A_ssis@n{ Secretary a statement by the highest ranking official of

H the ir ], e the provisions of this part that conflict with a specific
§ 1 O 6 . 1 2 E d u Catl on al tenet of the religious organization. An institution is not required to seek
H H H assurance from the Assistant Secretary in order to assert such an exemption. In
institutions controlled by the event e notifles an insitton that it e investigalion for
P . . nnoncompliance with this part and the institution wishes to assert an exemption
re I | g | 0 u S O rg an 1Z atl O n S . set forth in paragraph (a) of this section, the institution may at that time raise its
jon by submiti

in writing to the z Secretary a by the
highest ranking official of the institution, identifying the isions of this part

which conflict with a specific tenet of the religious organization, whether or not
the institution had previously sought ofan jon from the
Assistant Secretary.
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JActual Knowl edgeji

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipientAs Title 44X Coora
who has authority to institute corrective measures on behalf of the recipient, or

to any emp. ofan ry and ry school. jon of

. e knowledge based solely on vicarious liability or constructive notice is insufficient

§ 10630(a) Def|n|t|0ns to jtute actual This dard is not met when the only official of
the recipient with actual knowledge is the respondent. The mere ability or
obligation to report sexual harassment or to inform a student about how fto
report sexual harassment, or having been trained to do so, does not qualify an
individual as one who has authority to institute corrective measures on behalf of
the recipient. JNoticej as wused in this pa
report of sexual harassment to the Title IX Coordinator as described in §106.8(a).

90



JCompl ai nant j JRespondent j

Complainant means an individual who is R dent individual who has b
alleged to be the victim of conduct that could ree?)’:;?end ?(? bgq ?ri?s:‘rn (l,rt]raI;:)Irlg:f1 cgnguc?stha?ir:)uld
constitute sexual harassment. port perp

constitute sexual harassment.

2KFG Ad abFffS3ISRKE 1E6S3S ' GNBLER2NIKE
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More on Complainants/Respondents JConsent i

AA person may be a complainant, or a respondent, even where no
formal complaint has been filed and no grievance process is
pending. Id. at 30030. The Assistant Secretary will not require recipients to adopt a particular definition
. o of consent with respect to sexual assault, as referenced in this section.
AReferences . . . to a complainant, respondent, or other individual

with respect to exercise of rights under Title /X should be This has been a central issue in fairness/consistency.
understood to include situations in which a parent or guardian has AL e, . . P .
the legal right to act on behalf of the indlvidual, " 126 R2Sa 6O2yasyué FAL Aylz UKS ysSé 7

Al Tl he definitions of Jdcomplainantij
either party to being a student or employee , and, therefore, the
final regulations do apply to allegations that an employee was
sexually harassed by a student. Id. at 3007172 (internal citations omitted, emphasis added).
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=

JFormal Compl ai nt j

JFormal Compl ai nt j

Formal complaint means a document filed by a complainant or signed by the
Title IX Coordinator alleging sexual harassment against a respondent and

) M ) ) As wused in this paragraph, the phrase
requesting that the recipient investigate the allegation of sexual harassment. At ) . B )

the time of filing a formal complaint, a complainant must be participating in or means a docul.m'nt or electre 0_’7”: Subm/‘.ssmn (such as by e/e'c!(oﬂ/c mail or

attempting to participate in the education program or activity of the recipient through an online portal provided for this puipose by the recipient) that

with which the formal complaint is filed. A formal complaint may be filed with contains the complainantAs physical or
the Title 1X Coordinator in person, by mail, or by electronic mail, by using the Indiicates that the complainant is the person filing the formal complaint.

contact information required to be listed for the Title IX Coordinator under § Where the Title IX Coordinator signs a formal complaint, the Title IX

106.8(a), and by any additional method designated by the recipient. Coordinator fs not a complainant or otherwise a party under this part or

under § 106.45, and must comply with the requirements of this part,
including § 106.45(b)(1)(ii).

(emphasis added)
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o

JSexual Harassm@mrtgfl’est][T‘h:ﬁErEPe
g I

First Amendment and the Second Prong

[Plrotection of free speech and academic freedom was weakened by the

Sexual harassment means conduct on the basis of sex that satisfies one or more 5SLI NIYSyGiQa dz&asS 2F 62NRAy3I (KFHG RATFT

of the following: o . . . constitutes actionable sexual harassment under Title IX . . . these final regulations
(1) An employee of the recipient conditioning the provision of an aid, return to the Davis definition verbatim, while also protecting against even single

0SYySTAGET 2NJ ASNWAOS 2F GKS NBOALMASYd 2
sexu)agl conduct: y v instances of quid pro quo harassment and Clery/ VAWA offenses, which are not

(2) Unwelcome conduct determined byeasonable persoro be so entitled to First Amendment protection.
severe, pervasive, and objectively offensive that it effectively denies a person Id.at 30155 n.680.
SldzZ t O0Saa (2 GKS NBOALMASY(d Q& SRdzOF GA:
600 &G{SEdztt l&aaldzZié +a RSFAYSR Ay w
Gr2tSy0S¢ a4 RSTFAYSR Ay on | ®{ &/ & MHH DM
on | ®{d/ & MHHDMOL VOYOS 2N GadGlt|1Ay3é I a

(emphasis added)
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JSUpportive MeaSUr.e;;l}xé.j

JSupportive Measurg‘?ﬁ;é‘_‘j

Supportive measures means non  -disciplinary, non -punitive individualized i res may include counseling, ions of ines or other
services offered as appropriate, as reasonably available, and without fee course -related adjjustments, modifications of work or class schedules, campus

N ) escort services, mutual restrictions on contact between the parties, changes in
or charge to the complainant or the respondent before or after the filing or housing locations, feaves of absence, increased security and monitoring

of a formal complaint or where no formal complaint has been filed. Such of certain areas of the campus, and other similar meastres. The recipient must
measures are designed to restore or preserve equal access to the maintain as jal any supporti provided to the complainant
recipientAs education program or activ or respondent, to the extent that maintaining such confidentiality would not

impair the ability of the recipient to provide the supportive measures. The Title IX
C i Is responsible for inating the effective ir jon of
supportive meastires.

the other party, including measures designed to protect the safety of all
parties or the recipientAs educational
harassment.
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8106.44(a) General response to sexual

harassment .

A recipient with actual knowledge of sexual harassment in an

§ 106 4 4 R ec | | en t ealucation program or activity of the recipient against a person in

. p the United States, must respond promptly in a manner that is not

deliberately indifferent. A recipient is deliberately indifferent only if

res p onse tO sexu aI its response o sexual harassment is clearly unreasonable in light of

h arassment. the known circumstances. For the purposes of this section, 88
106.30, and 106.45, YBeducati on program or act
locations, events, or circumstances over which the recipient
exercised substantial control over both the respondent and the
context in which the sexual harassment occurs, and also includes
any building owned or controlled by a student organization that is
officially recognized by a postsecondary institution.

(emphasis added)
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8106. 44(a) Cont Ad

A 'r,b‘j Z/ lﬁi/, ent /‘ﬂ?‘ respo ”dsﬁ;.ed mus t§1[;5;:fa =c The Department may not deem a recipient to have satisfied the

equitably by offering supportive measures as dei n .30 to A .

a complainant, and by following a grievance process that complies recipientAs duty to n L,’ t i be delibe
with § 106.45 before the imposition of any disciplinary sanctions or part based on the recipientAs res
other actions that are not supportive measures as defined in s under the U.S. Constitution, including the First Amendmernt,

106.30, against a respondent. The Title IX Coordinator must Fifih Amendment. and Fourteenth Amendment.

promptly contact the complainant to discuss the availability of ! .
supportive measures as defined in  § 106.30, consider the
compl ai nant As wi shes with respect t.
the complainant of the availability of supportive measures with or

without the filing of a formal complaint, and explain to the

complainant the process for filing a formal complaint.

8106. 44(a) Cont Ad
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o anSeg
§106.44(b) Response to a formal complaint. -y | 8106.44(c) Emergency removal.
& I
(1) In response to a formal complaint, a recipient must follow a = Nothing in this part precludes a recipient from removing a
grievance process that complies with — § 106.45. With or without a respondent from the recipient/As educ
formal complaint, a recipient must comply with $§106.44(a). emergency basis, p mwo’eaf that the recpient upde/fakes an
mpiai, o moy . : individualized safety and risk analysis, determines that an
(2)The Assi stant Secretary will not ¢ /‘mmec{/atgfhreattq ghep/zys/ca/hea/mgrsafea/ofanystudentor
regarding responsibility to be evidence of deliberate indifierence other individual arising from the allegations of sexual harassment

Justifies removal, and provides the respondent with notice and an

by the recipiert, or otherwise evidence of discrimination under opportunity to challenge the decision immediately following the

title IX by the recipient, solely because the Assistant Secretary removal. This provision may not be construed to modliy any rights
would have reached a different determination based on an under the Individuals with Disabilities Education Act, Section 504 of
Iindependent weighing of the evidence. the Rehabilitation Act of 1973, or the Americans with Disabilities Act.
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8106.44(d) Administrative leave.

Nothing in this subpart precludes a recipient from placing a

non -student employee respondent on administrative leave
auring the pendency of a grievance process that complies with
$§106.45. This provision may not be construed to modify any
rights under Section 504 of the Rehabilitation Act of 1973 or the
Americans with Disabilities Act.

§106.45 Grievance process
for formal complaints of
sexual harassment.
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§106.45(a) Discrimination on the basis of
Sex.

§106.45(b) Grievance process.

For the purpose of addressing formal complaints of sexual

A recipientAs treatment of a con harassment, a recipientAs grievan
response to a formal complaint of sexual harassment may the requirements of this section. Any provisions, rules, or
constitute discrimination on the basis of sex under litle IX. practices other than those required by this section that a

recipient adopts as part of its grievance process for handling

formal complaints of sexual harassment as defined in $§106.30,

must apply equally to both parties.
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§ 106.45(b)(1)(i) § 106.45(b)(1)(ii)
@ 512157" ¢ requirements for grievance process (ii) Require an objective evaluation of all relevant evidence ?
) Treat inants and resp quiably by provid esto0a /nc/u'a’/ng both /nc"u{[?am/yanq exc"u/patog/a//dence ? and
jnant where a jnation of responsibility for sexual has provide that credibility determinations may not be based on a
been made against the L, and by ing a grie process that :
complies with this section before the imposition of any disciplinary sanctions o personAs status as a compl ainant,

other actions that are not supportive measures as defined in §106.30, against a

5D 4 jes must be desic lo restore or preserve equal access to
the recipientAs education program or activ
same individualized services describedin  §106. 30 as YHsupporti v
‘however, remediies need not be non  -disciplinary or non -punitive and need not
avoid burdening the respondent;
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§ 106.45(b)(1)(iii)

(iii) Require that any individual designated by a recipient as a
Title IX Coordinator, investigator, decisionmaker, or any person

A recipient must ensure that Title /X Coordinators, investigators, decision

i . . 3 A makers, and any person who facilitates an informal resolution process, receive
designated by a recipient to facilitate an informal resolution training on

process, not have a confiict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.

A the definition of sexual harassment in §106.30,
At he scope of the recipientAs education

A how to conadluct an investigation and grievance process including hearings,
appeals, and informal resolution processes, as applicable, and

A how to serve impartially, including by avoiding prejudgment of the facts at
issue, conflicts of interest, and bias. . . .

(bullets added)
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. . - RSP, .
§106.45 (b) (1) (iii)m § 106.45(b)(1)(iv)
B I
A recipient must ensure that decision  -makers receive training on any technology ] () Include a presumption that the respondent is not
{0 be used at a live hearing and on issues of relevance of questions and evidence, responsible for the alleged conduct until a determination

includi ng when questions and evidence abou . e .
predisposition or prior sexual behavior are not relevant, as set forth in L Ega,ﬂmg resp UHSlbl/IIJ/IS made at the conclusion of the

paragraph (b)(6) of this section. grievance process,

A recipient also must ensure that investigators receive training on issues of
relevance to create an investigative report that fairly summarizes relevant
evidence, as set forth in paragraph (b)(5)(vi) of this section.

Any materials used to train Title IX Coordinators, investigators, decision -makers,
and any person who facilitates an informal resolution process, must not rely on

sex stereotypes and must promote impartial investigations and adjudications of

formal complaints of sexual harassment;
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§ 106.45(b)(1)(v) § 106.45(b)(1)(vi)

(V) Include reasonably prompt time frames for conclusion of the (vi) Describe the range of possible disciplinary sanctions and

grievance process, including reasonably prompt time frames for . . . . .
filing and resolving appeals and informal resolution processes if the remedles or list the possible disciplinary sanctions and

recipient offers informal resolution processes, and a process that remedies that the recipient may implement following any
allows for the temporary delay of the grievance process or the determination of responsibility;

limited extension of time frames for good cause with written notice

to the complainant and the respondent of the delay or extension

and the reasons for the action. Good cause may include

consi derations such as the absence

witness; concurrent law enforcement activity; or the need for

language assistance or accommodation of disabilities,
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material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(1)(vii) % e § 106.45(b)(1)(viii)
& I
(vii) State whether the standard of evidence to be used to = (vilf) Include the procedures and permissible bases for the
determine responsibility is the preponderance of the evidence complainant and respondent to appeal;

standard or the clear and convincing evidence standara, apply
the same stanadard of evidence for formal complaints against
students as for formal complaints against employees, including
faculty, and apply the same standard of evidence to all formal
complaints of sexual harassment;
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§ 106.45(b)(1)(ix) § 106.45(b)(1)(X)

(ix) Describe the range of supportive measures available to = (x) Not require, allow; rely upon, or otherwise use questions or

complainants and respondents; and evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege.
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§ 106.45(b)(2)(i) B, § 106.45(b)(2)(i)(A)
(2) Notice of allegations ? (A) Notice of the recipientAs gri
(i) Upon recejpt of a formal complaint, a recipient must provide with this section, including any informal resolution process.

the following written notice to the parties who are known.
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§ 106.45(b)(2)(i)(B)

§ 106.45(b)(2)(ii)

(B) Notice of the jons of sexual tuting sexual

(ii) It, in the course of an investigation, the recipient decides to

harassment as defined in  § 106.30, including sufficient details known at the time and ) 3 i )
with sufficient time to prepare a response before any initial interview. Sufficient details investigate allegations about the complainant or respondent
include the identities of the parties involved in the incident, if known, the conauct . . . .
allegedly constituting sexual harassment under — § 106.30, and the date and location of that are not included in the notice provided pursuant to
the alleged incident, if known. The written notice must include a statement that the . e . iy, .
is ot responsible for the alleged condct and that a paragraph (b)(2)()(B) of this section, the recipient must provide
regarding is made at the ofthe g notice of the additional allegations to the parties whose
ess. The written notice must inform the parties that they may have an advisor of . .
their choice, who may be, but is not required to be, an attorney, under pai identities are known.

graph
(B)(5)(iv) of this section, and may inspect and review evidence under palaglaph (B)B)v)
of this section. The written notice must inform the parties of any provision in the
recipientAs code of conduct that prohibits kno
knowingly ing false ir ion during the grie process.
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§ 106.45(b)(3)(i)

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal

complaint. If the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in §106.30 even if proveaq,

di d not occur in the recipientAs ed
not occur against a person in the United States, then the recipient

must dismiss the formal complaint with regard to that conauct for

purposes of sexual harassment under title IX or this part: such a

dismissal does not preclude action under another provision of the

reci pientAs code of conduct.

127

§ 106.45(b)(3)(ii)

(ii) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in
writing that the complainant would like to withdraw the formal
complaint or any allegations therein; the respondent is no
longer enrolled or employed by the recipient; or specific
circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the formal complaint
or allegations therein.
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8§ 106.45(b)(3)(iii)

§ 106.45(b)(4)

(i) Ypon a dismissal required or permitted pursuant to
paragraph (b)(3)(i) or (b)(3)(ii) of this section, the recipient must
promptly send written notice of the dismissal and reason(s)
therefor simultaneously to the parties.

(4) Consolidation of formal complaints. A recipient may

consolidate formal complaints as to allegations of sexual

harassment against more than one respondent, or by more

than one complainant against one or more respondents, or by

one party against the other party, where the allegations of

sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than

one complainant or more than one respondent, references in

this section to the singular HUpe
Ydrespondent NN include the plural
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§ 106.45(b)(5)

§ 106.45(b)(5)(i)

(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a
recipient must ?

131

(i) Ensure that the burden of proof and the burden of gathering

evidence sufficient to reach a determination regarding responsibility

rest on the recipient and not on the parties provided that the

recipient cannot access, consider, disclose, or otherwise use a

partyANs records that are made or ma
psychiatrist, psychologist, or other recognized professional or
paraprofessional acting in the prof
capacity, or assisting in that capacity, and which are made and

‘maintained in connection with the provision of treatment to the

party, unless the recipient obtains
consent to do so for a grievance process under this section (if a

party is not an el igi ble student,
recipient must obtain the voluntary,
as defined in 34 CFR 99.3);



§ 106.45(b)(5)(ii)

§ 106.45(b)(5)(iii)

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
Inculpatory and exculpatory evidence;

(i) Not restrict the ability of either party to discuss the
allegations under investigation or to gather and present
relevant evidence;
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§106.45(b)(5)(iv)

§106.45(b)(5)(v)

(1v) Provide the parties with the same opportunities to have
others present during any grievance proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice, who may be, but is
not required to be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent in
any meeting or grievance proceeding, however, the recipient
may establish restrictions regarding the extent to which the
advisor may participate in the proceedings, as long as the
restrictions apply equally to both parties;

(v) Provide, to a party whose participation is invited or
expecteaq, written notice of the date, time, location,
participants, and purpose of all hearings, investigative
interviews, or other meetings, with sufficient time for the party
o prepare to participate;
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§ 106.45(b)(5)(vi)

(vi) Provide both parties an equal opportunity to inspect and review any evidence
obtained as part of the investigation that is directly related to the allegations
raised in a formal complaint, including the evidence upon which the recipient

does not intend to rely in reaching a and
inculpatory or exculpatory evidence whether obtained from a party or other
source, so that each party can i respond to the evi prior to

jon of the i igation. Prior to jon of the i gative report,

the recipient must send to each party and
evidence subject to inspection and review in an electronic format or a hard copy,

and the parties must have at least 10 days to submit a written response, which

the investigator will consider prior to completion of the investigative report. The
recipient must make all such evidence subj
review available at any hearing to give each party equal opportunity to refer to

such evidence during the hearing, including for purposes of cross -examination;

and

137

§ 106.45(b)(5)(vii)

(vif) Create an investigative report that fairly summarizes

relevant evidence ana, at least 10 days prior to a hearing (if a

hearing is required under this section or otherwise provided) or

other time of determination regarding responsibility, send to

each party and the partyAs advi sc
report in an electronic format or a hard copy, for their review

and written response.



§ 106.45(b)(6)(i)

(6) Hearings.

(/i) For postsecondary institutions,
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit each p.
party and any witnesses all relevant questions and follow -up

questions, including those challenging credibility. Such cross

examination at the live hearing must be conducted directly, orally,

and in real time by the partyANs adv
personally, notwithstanding the discretion of the recipient under

paragraph (b)(5)(iv) of this section fo otherwise restrict the extent to

which advisors may participate in the proceedings.
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§106. 45(b) (6) (i)

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision  -maker(s) and parties to
simultaneously see and hear the party or the witness answering
questions. Only relevant cross — -examination and other questions may
be asked of a party or witness. Before a complainant, respondent, or
witness answers a cross -examination or other question, the

decision -maker(s) must first determine whether the question is

relevant and explain any decision to exclude a question as not

relevant. If a party does not have an advisor present at the live

hearing, the recipient must provide without fee or charge to that
party, an advisor of the recipientA
required to be, an attorney, to conaduct cross -examination on behalf
of that party.
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whSEq

§106.45(b) (6) (i) Corygf,

Questions and evidence about the ¢ !«
prior sexual behavior are not relevant, unless such questions and evidence

about the compl ainantAs prior sexual b
someone other than the respondent committed the conauct alleged by the

complainant, or if the questions and evidence concern specific incidents of

the compl ainantAs prior sexual behavio
and are offered to prove consent. If a party or witness does not submit to
cross-examination at the live hearing, the decision  -maker(s) must not rely

on any statement of that party or witness in reaching a determination

regarding responsibility; provided, however, that the decision -maker(s)

cannot draw an inference about the determination regarding

responsi bility based solely on a party
hearing or refusal to answer cross  -examination or other questions.

§106.45(b) (6) (i) Corf

shsEs

Live hearings pursuant to this paragraph may be conducted

with all parties physically present in the same geographic

/ ocation or, at the recipientAs
witnesses, and other participants may appear at the live

hearing virtually, with technology enabling participants

simultaneously to see and hear each other. Recipients must

create an audio or audiovisual recording, or transcript, of any

live hearing and make it available to the parties for inspection

and review.
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§ 106.45(b)(7)(i)

§ 106.45(b)(7)(ii)(A)

(7) Determination regarding responsibility.

(1) The decision -maker(s), who cannot be the same person(s) as
the Title X Coordinator or the investigator(s), must issue a
written determination regarding responsibility. To reach this
determination, the recipient must apply the standard of

evidence described in paragraph (b)(1)(vii) of this section.
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(i) The written determination must include ?

(A) Identification of the allegations potentially constituting
sexual harassment as defined in  § 106.30;
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§ 106.45(b)(7)(ii)(B) T § 106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt = (C) Findings of fact supporting the determination,
of the formal complaint through the determination, including

any notifications to the parties, interviews with parties and

witnesses, site visits, methods used to gather other evidence,

and hearings held;
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§ 106.45(b)(7)(ii)(D) % e § 106.45(b)(7)(ii)(E)
& 0
(D) Conclusions regarding the apg (E) A statement of, and rationale for, the result as to each
of conauct to the facts; allegation, including a determination regarding responsibility,

any disciplinary sanctions the recipient imposes on the

respondent, and whether remedies designed to restore or

preserve equal access to the reci
activity will be provided by the recipient to the complainant;

and
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§ 106.45(b)(7)(ii)(F) § 106.45(b)(7)iii)

(F) The recipientAs procedures an (i) The recipient must provide the written determination fo the

complainant and respondent to appeal. parties simultaneously. The determination regarding
responsibility becomes final either on the date that the
recipient provides the parties with the written determination of
the result of the appeal, if an appeal is filed, or if an appeal is
not filed, the date on which an appeal would no longer be
considered timely.
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§ 106.45(b)(7)(iv)

§ 106.45(b)(8)())

(iv) The Title IX Coordinator is responsible for effective
implementation of any remedies.

(8) Appeals.

(1) A recipient must offer both parties an appeal from a

determi nation regarding responsi b
dismissal of a formal complaint or any allegations therein, on

the following bases:

l5]©NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ%ed material. Express permission to post this
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§106.45(b)(8)(i))(A -C)

§ 106.45(b)(8)(ii)

(A) Procedural irregularity that affected the outcome of the
matter;

(B) New evidence that was not reasonably available at the time

the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision  -maker(s)
had a confiict of interest or bias for or against complainants or

respondents generally or the individual complainant or
respondent that affected the outcome of the matter.

(ii) A recipient may offer an appeal equally to both parties on
additional bases.

15‘@’)BNASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁed material. Express permission to post this
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§ 106.45(b)(8)(iii)(A -F)

(i) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;

(B) Ensure that the decision -maker(s) for the appeal is not the same

person as the decision -maker(s) that reached the

7 i reg )
sponsibility or the (s), or the Title IX Coordinator;

(C) Ensure that the decision -maker(s) for the appeal complies with the
set forth in p oh (b)(1)(iii) of this section,

(D) Give both parties a reasonable, equal opportunity to submit a written
Statement in support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and

(F) Provide the written decision simultaneously to both parties.
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§106.45(b)(9)

(9) Informal resolution. A recipient may not require as a condition of
enrollment or continuing enrollment, or employment or continuing
employment, or enjoyment of any other right, waiver of the right to
an investigation and adjudication of formal complaints of sexual
harassment consistent with this section. Similarly, a recipient may
not require the parties fo participate in an informal resolution
process under this section and may not offer an informal resolution
process unless a formal complaint is filed. However, at any time
prior to reaching a determination regarding responsibility the
recipient may facilitate an informal resolution process, such as
‘mediiation, that does ot involve a full investigation and
adjudication, provided that the recipient ?



§ 106.45(b)(9)(i) T § 106.45(b)(9)(ii -iii)

(i) Provides to the parties a written notice disclosing: The (ii) Obtains the partiesA vol ¢
allegations, the requirements of the informal resolution process informal resolution process; and

Including the circumstances under which it precludes the
parties from resuming a formal complaint arising from the
sarme allegations, provided, however, that at any time prior to
agreeing to a resolution, any party has the right to withdraw student.
from the informal resolution process and resume the grievance

process with respect to the formal complaint, and any

consequences resulting from participating in the informal

resolution process, including the records that will be

maintained or could be shared;

(iif) Does not offer or facilitate an informal resolution process
to resolve allegations that an employee sexually harassed a

157©NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?ed material. Express permission to post this
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§ 106.45(b)(10)()(A) e § 106.45(b)(10)(i)(B -D)
(10) Recordkeeping. = (B) Any appeal and the result therefrom;
(i) A recipient must maintain for a period of seven years (C) Any informal resolution and the result therefromy, and
records of ?

(D) All materials used to train Title IX Coordinators,
Investigators, decisionmakers, and any person who facilitates
an informal resolution process. A recipient must make these
training materials publicly available on its website, or if the
recipient does not maintain a website the recipient must make

(A) Each sexual harassment investigation including any
determination regarding responsibility and any audio or
audiovisual recording or transcript required under
paragraph (b)(6)(i) of this section, any disciplinary
sanctions  imposed on the respondent, and any remedies

provided to the complainant designed to restore or these materials available upon request for inspection by
preserve equal access to the r members of the public.
program or activity;
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§ 106.45(b)(10)(ii)

(i) For each response required under  § 106.44, a recipient must
create, and maintain for a period of seven years, records of any
actions, including any supportive measures, taken in response to a
report or formal complaint of sexual harassment. In each instance,
the recipient must document the basis for its conclusion that its
response was not deliberately indifferent, and document that it has
taken measures designed to restore or preserve equal access to the
reci pi entANs education program or ac
provide a complainant with supportive measures, then the recipient
must document the reasons why such a response was not clearly
unreasonable in light of the known circumstances. The
documentation of certain bases or measures does ot limit the
recipient in the future from providing additional explanations or
detailing additional measures taken.

8106.71 Retaliation.
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§106.71(a)

(a) Retaliation prohibited. No recipient or other person may
intimidate, threaten, coerce, or discriminate against any individual
for the purpose of interfering with any right or privilege secured by
title [X or this part, or because the individual has made a report or
complaint, testifieq, assisteqd, or participated or refused to
participate in any manner in an investigation, proceeding, or
hearing under this part. Intimidation, threats, coercion, or
discrimination, including charges against an individual for code of
conadluct violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or circumstances as a
report or complaint of sex discrimination, or a report or formal
complaint of sexual harassment, for the purpose of interfering with
any right or privilege secured by title IX or this part, constitutes
retaliation.

8106. 71(a) Cont Ad

The recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination, including
any individual who has made a report or filed a formal complaint of
sexual harassment, any complainant, any individual who has been
reported to be the perpetrator of sex discrimination, any

respondent, and any witness, except as may be permitted by the
FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99,
or as required by law, or to carry out the purposes of 34 CFR part
106, including the condluct of any investigation, hearing, or judicial
proceeding arising thereunder. Complaints alleging retaliation may
be filed according to the grievance procedures for sex discrimination
required to be adopted under  § 106.8(c).
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§106.71(b)(1)

§106.71(b)(2)

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a)
of this section.

(2) Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course
of a grievance proceeding under this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.
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Final Thoughts

AWe will talk further about how to operationalize the
regulations and about bias, impartiality, etc. in the

Developing Policies, Procedures and Practices ~ module and in

the live session on  T7itle IX Grievance Procedures/Sexual
Misconduct Procedures.

Awe will discuss 3dtuningj i

AYou now have the legal foundations to take the next step
in the program!
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Thank You!
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Overview of Key
Compliance Laws
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Government Funding Requires Compliance Title IX
5

b) B i i i hat— 3
(b) By entering into a program participation agreement, an institution agrees that Education Amendments of 1972
(1) It will comply with all statutory provisions of or applicable to Title IV of the HEA, all Discrimination on the basis of sex

applicable regulatory provisions prescribed under that statutory authority, and all applicable
special arrangements, agreements, and limitations entered into under the authority of statutes 20U.S.C. 1681
applicable to Title IV of the HEA, including the requirement that the institution will use funds it 34 C.F.R. 106
receives under any Title IV, HEA program and any interest or other earnings thereon, solely for - —
the purposes specified in and in accordance with that program; Office of Civil Rights

20 U.S.C§1094

34 C.F.R8668.14
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wASEs,

Title IX Regulatory Requirements e,

Title IX

Old Requlations New Regulations
Aduly 21, 1974 AAugust 14, 2020

ANotice of Non -Discrimination ATrained Coordinators, Decision -
Makers, & Investigators

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,

AResponsible Employee

K ADefines Sexual Harassment
AGrievance Procedure

AMandatory Dismissal of certain

AAdmissions & Recruitment Claims
except that: . ) ) .
AEducation ALive Hearing z Cross Examination
AEmployment ARetaliation Prohibited

ATitle VI Procedures
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TME
AL

Title VI

Civil Rights Act of 1964

Race, Color, National Origih
- No person in the United States shall, on the
Statute = 42 U.S.C. 20000 ground of race, color, or national origin, be ex-
Regulations = 34 C.F.R. 100 cluded from participation in, be denied the bene-
] P— fits of, or be subjected to discrimination under
Office of Civil Rights - o "

any program or activity receiving Federal finan-

cial assistance.

Title VI
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ACivil Rights Act of 1964
AEqual Employment Opportunity

1 Act of 1972
Title VII )
AUnlawful Employment Practices

A42 U.S.C. 2000e

Retaliation Termination of A29 C.F.R. 1600
Prohibited Federal Funding|

Application & Published Notice]

Assurance

Discrimination

OCR

VESTES

AEqual Employment Opportunity
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Title VII

(a) Employer practices Unlawful Employment

Practices: -
wHiring / Firing / Otherwise Race, Cplor’ re",gl,on’ sex
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his wSegregate> Deprive national origin

compensation, terms, conditions, or privileges of employment, because of such individual's race, eolor, religion, sex, of national origin; Employment Opportunities
or (training programs)

(2)tolimit, segregate, or elassify his employees or applicants for employment in any way which would deprive or tend to deprive any
indlvidual of i an employee, because of such Individual's race,
color, religion, sex, or national arigin.

Disparate Impact Retaliation Prohibited
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Clery Act

AHigher Education Act of 1965

ACrime Awareness and Campus Security Act of
1990

AJeanne Clery Disclosure of Campus Security
Policy and Campus Crime Statistics Act

AViolence Against Women Reauthorization Act
of 2013

A Crime Reporting/Policy
A20U.s.C.1092

A34 C.FR.668.46

A Department of Education

Clery
Act/VAWA

187

() Disclosure of campus security policy and campus crime statistics

(1) Each eligible institution participating in any program under this subchapter and part C of
subchapter T of chapter 34 of title 42, other than a foreign institution of higher education, shall on
August 1, 1991, begin to collect the following information with respect to campus crime statistics
and campus security policies of that institution, and beginning September 1, 1992, and each year
thereafter, prepare, publish, and distril throu, iate publications or mailings, to all
current students and employees, and to any applicant for enrollment or employment upon request, an
annual security report containing at least the following information with respect to the campus
security policies and campus crime statistics of that institution:
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Clery Act Regulatory Requirements

Annual . .

; Crime Crime
Security e Geography Rl
Report Definitions - Statistics

Timely Emergency Retaliation
Warning Notification Prohibited

ARehabilitation Act of 1973

AAmericans with Disabilities
Act of 1990

AADA Amendments 2008
ADiscrimination on the basis

ADA & 504 of disability

ARA->29 U.S.C. 794
ARA->34 C.FR.104
AADA >42 U.S.C. 126
AADAII-> 28 C.FR. 35
AADA Il -> 28 C.FR. 36

A Department of Education
&for EEOC
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Regulatory Application

wTitle 1 = Employment Practices
wTitle 2 = Public Schools
wTitle 3 = Public Accommodatier Private Schools

wAll Federal Funding Recipients

191

Disability Regulatory Requirements

o (T Technical Reasonable
Qualified Person Disability Accommodation

Discrimination

Designated Grievance Non-Discrimination| Prohibited
Employee Procedures Notice wGeneral
wSpecifics

Interactive Procesy
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Equal Opportunity Administration Intersects with
Civil Rights laws; General Observations

Not a seamless web
Multiple laws triggered by one incident Intersections with Title IX

Primacy?

Role of Counsel

{LISOAFAO O2yaAirRSNI
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Language of Title VI & Title IX

No person in the United States shall, on the

\ ground of race, color, or national origin, be ex-

. . cluded from participation in, be denied the bene-

\ Title VI & Title IX fits of, or be subjected to discrimination under
dllb

any program or activity receiving Federal finan-
cial assistance.

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,
except that:
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Key Title VI & Title IX Case
Cannon v. Univ. of Chicago _, 441 U.S. 677 (1979)

v v e v R
Female student rejected admission to Private Medical Schd T

S frro]m [P REie [ @ Schools received federal funding. —Can nomnaIySiS 7

er sex &

Tltle IX_> Tltle VI wSupport for & Arguments against

wAtrticle 1, Section 8, Clause 1

[ Reliance on Title IV Case Law

Does Title IX contain an Implied Private cause of action (C( wBossier Parish School Board v. Lemon
370 F.2d 847, 852 (CA5 1967)
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Title VI Violations in Title IX Proceedings Paralleled Court Enforcement

Alexander v. Sandova$32 U.S. 275 (2001)
->Cannon

Additionally, the Department will not tolerate discrimination on the basis of race,

color, or national origin, which is prohibited under Title V1. If any recipient o Title VI IPCOA
discriminates against any person involved in a Title IX proceeding on the basis of

that person's race, color, or national origin, then the Department will address
such discrimination under Title VI and its implementing regulations, in addition Fennell v. Marion Indep. Sch. Djt04 F.3d 398 (5 Cir. App.
to such discrimination potentially constituting bias prohibited under § 106.45(b) 10/13/2015)

(1)(iii) of these final regulations.

wTitle VI Deliberate Indifference
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Interpretation
. . Retaliation
Title VIl & Title IX .
Circuit Splits ;
Bostock ‘
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Interpretation

Title VII standards applied to Title Supreme Court Considers Title VII &

Title IX 5 TR

Quid Pro Que (1) subject to unwelcome| H P H
sexual advances by a supervisor or teac Hostile Environment subjected to 1) 1) Franklin v. Gwinnett County Public Schools 503 U.S. 60
and (2) reaction to these advances unwelcome sexual advances 2) so "sevd (1992)
affected tangible aspects of compensatio or pervasive" that it 3) altered their . .
terms, conditions, or privileges of working or educational environment. 2) Gebser v. Lago Vista Indep. School Dist. , 524 U.S. 274
employment or educational training. (1998)
wIn rebuttal, the defendant may show that wln response, the defendant may show 3) Davis v. Monroe County Bd. of Ed. , 526 U.S. 629 (1999)
the behavior complained of either 1) did 1) that the events did not take place or )
not take place or 2) that it did not affect 2) that they were isolated or genuinely AReafflrms Cannon
a tangible aspect of the plaintiff's trivial. . . . .
employment or education. g ASevere, pervasive, & objectively offensive
was Unwelcomed (physical gestures & 5 :
verbal expressions) = Perspective ATItIe Vil Title IX
Dilemma
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Supreme Court Compare & Contrast Civil Rights

Sexual Harassment Defined Z Agencies

Statutes
ATitle 1X & Title VI
EEOC Title VIl Sexual Harassment:

- Contractual
Contractual Unwelcome sexual advances, requests for sexual favors, and other verbal or physical

- Ai ibiti i imi i i conduct of a sexual nature constitute sexual harassment when this conduct explicitly or
Aimed at prohlbltlng discrimination in FFP. implicitly affects an individual's employment, unreasonably interferes with an

AContrast those to TitIe VIl g\:\;\i:lgl:lglesnzvork performance, or creates an intimidating, hostile, or offensive work
- Outright Prohibition DOE Sexual Harassment:
. . L Sexual harassment  -> unwelcome conduct of a sexual nature.
- - A
- Aimed at compensating victims Asexual Violence > physical sexual acts perpetrated
. . . person is incapable of giving consent
ATItIe IX Administrative Enforcement AGender Based Harassment -> i s unwelcome conduct based ol

requires Actual Notice. perceived sex.

- Court Rejects Title VII Knowledge Theories
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New Title IX Regulations: Sexual Harassment

Standard

(1) An employee of the recipient conditioning the provision of an
aid, benefit, or service of the recipient on an individual's
participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to

be so severe, pervasive, and objectively offensive that it

effectively denies a person equal access to the recipient's

education program or activity; or

(3) 3Sexual assa2lUSC.1@98( fd) e f6i)n (ivn) ,
violencej a8AUdSLiiPa9E d)i(l0), Jdomesti
as definedin 34U.S.C.12291( a) (8), or 3stal3kingij
U.S.C. 12291(a)(30).

Retaliation

Jackson v. Birmingham Bd. Of Educ. , 544 U.S. 167 (2005)
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McDonnell Douglas Corp. v. Green ,411 U.S. 792

Establishes a 3 Step Burden Shifting Process:
1. Plaintiff establishes a Prima Facia case of discrimination

ATitle IX's private right of action
p 9 "(1) Person engaged in protected conduct; (2) Person was

encompasses claims of subjected to an adverse employment action; and (3) the adverse
Jackson retaliation against an individual employment action is causally linked to the protected conduct."
HoIding because he has complained 2. Defendant must articulate a legitimate, non -discriminatory

R reason for the adverse action
about sex discrimination. 3. Plaintiff must show by a preponderance of the evidence that
e - P the defendant As proffered reason is
ANo SpGCIfIC Title IX Retaliation actual reason for the adverse employment action is
Test discriminatory.”
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Bostock Implications

1‘- ‘-..-.'."7‘ \ & punt
Title VIl v. Title IX - Circuit Split Expanded Sex e Alito Dissent
Discrimination -> Title IX

Lakoski v. James, 64 Doe v. Mercy Catholig ASexual ALimited Ruling  wBathroom &

: ANo App. Locker Room
E.3d 751(5 Cir. App. i ; ) 2 A
10/3/1995) (3 Cir. App. 3/7/2017 Agnentatlon outside of @ 2YSyQa
ender Title VII Sports
Identity wHousing

Bostock v. Clayton County, 590 U.S. ___ (2020)
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New Title IX Regulations

Clery Act/VAWA & Title I1X
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Clery Act in Court

A20 U. S. C. 1092(f)(14)(A)

ADoe v. Vanderbilt Univ., 2019 WL 4748310 (USDCT MD Tenn. 9/30/2019) (No
Clery COA)

AKarasek v. Regents of the Univ. of Cal. , 956 F.3d 1093 (9CA 4/20/20)
(14)

Clery Act Agency Enforcement

(A) Nothing in this subsection may be construed to—

(i) create a cause of action against any institution of higher education or any employee of such an
institution for any civil liability; or

(if) establish any standard of care.

(B) Notwithstanding any other provision of law, evidence regarding compliance or noncompliance with this
subsection shall not be admissible as evidence in any proceeding of any court, agency, board, or other
entity, except with respect to an action to enforce this subsection.
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Michigan State University

« Finding #1: Failure to Properly Classify Reported Incidents and Disclose Crime Statistics

= Finding #2: Failure to Issue Timely Warnings in Accordance with Federal Regulations

» Finding #3: Failure to Identify and Notify Campus Security Authorities and to Establish an Adequate
System for Collecting Crimes Statistics from all Required Sources

= Finding #4: Lack of Administrative Capability

Employ an independent Clery Compliance Officer, who will report to a high-level executive;

« Establish a new Clery C i Cs ittee that includes ion from more than 20 offices that
play a role in campus safety, crime ion, fire safety, and abuse
prevention; and

« Create a system of protective measures and expanded reporting to better ensure the safety of its student-

athletes in both i and athletic Similar steps will be taken to better
ensure the safety of minor children who participate in camps or other youth programs that are sponsored
by the University or that are held on its properties.

217

Michigan State University

Z Clery & Title IX

« Make substantial changes to the University's Title X procedures and ensure that certain officials recuse

themselves from Title IX matters;

« Take remedial actions to address the impact of the sexual misconduct by Nassar and Strampel on

students, faculty and other staff within the College, the Sports Medicine Clinic, and related facilities,
programs and services;

« Provide a process for those victims of Dr. Nassar, who have not otherwise had an opportunity to seek

remedy, to come forward and seek remedies to which they might be entitled;

« Review the actions of current and former employees of the University who had notice but who failed to

take appropriate action in response to reports of sexual misconduct by Nassar or Strampel and consider
appropriate sanctions against those employees;

« Address the campus climate around issues of sexual harassment and sexual violence, strengthen staff

training, and assess the need for additional student services; and

« Exercise adequate Title IX oversight of the University's youth programs by notifying Youth Program

participants of its Title IX gri and that the apply to Youth Programs.
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University of North Carolina

Finding #1: Lack of Administrative Capability
Finding #2: Failure to Properly Define the Campus/Clery Geography ..........cc.cuccusisincsies 13
Finding #3: Failure to Issue Timely Warni 17
Finding #4: Failure to Properly Compile and Disclose Crime StatiStics .........ccc..vmmrminenss 22

Finding #5: Discrepancies between the Crime Statistics Included in the ASR and the Data
Submitted to the Campus Safety and Security Data Analysis Cutting Tool......... 32
Finding #6: Failure to Collect Campus Crime Information from All Required Sources......... 34
Finding #7: Failure to Follow Institutional Policy in a Case of an Alleged Sex Offense....... 44
Finding #8: Failure to Disclose A te and Complete Disciplinary Referral
Failure to Retain Records Needed to Sub iate Clery Act C it et O1
Finding #9: Failure to Include Required Information in the Annual Fire Safety Reports......54
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T
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Florida Tech z Under Investigation
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ADA/504 & Title IX

221

Digital Hearings

Accommodatio Summary of Investigators
ns in Discipline Reports

Rossley v. Drake University, 342
F. Supp. 3d 904 (S.D. lowa 2018)
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Conduct Hearing Considerations

r Involved Officers> Bias? —‘
e |mmediate Threat in Hearing -

Legal Intersection
Considerations

wEmergency Response

S Cranted Accommodations —

wln Person
wDigital
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Final Considerations & Takeaways

X

Multiple laws Courts vs
& regulations Agency

Clear Policy Practical
Answers? Revisions Application

Title IX
Hearing
vacuum

Thank you!

Assessment
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The United States
Federal Courts

Supreme Court
United States Supreme Court

Appellate courts
US. Courts of Appeals (12 regional
courts of appeals and the national
jurisdiction Court of Appeals for the
Federal Circuit)

Federal Court Structure &
Numbers

Trial courts
U.S. District Courts (94 judicial districts
and the U.S. bankruptcy courts)

U.S. Court of International Trade

U.S. Court of Federal Claims
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72011
DCL
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Series1

Supreme Court Precedent g'?ﬁl{ 4

EVOLUTION EXPANSION
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s Cannon IPCOA

. B Go0ss Student Due Process:
Gebser-> Teacher harasses student
Davis-> Student harasses student
o Mathews
What Process is Due? Jackson> Retaliation Prohibited
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North Haven> Employees covered

Expansion Franklin-> Money damages availabl




Title IX 7 1681

(a) PROHIBITION AGAINST DISCRIMINATION; EXCEPTIONS No person in the United States shall, on the

basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to

discrimination under any education program or activity receiving Federal financial assistance,

except that: (b)Preferential or disparate treatment because of imbalance in participation or receipt of Federal
benefits; statistical evidence of imbalance

600Ga9IRAOFGAZYHE AyadAldiAzyé RSFAYSR Federal LaW Trends )

(1)Classes of educationalinstitutions subject to prohlblllo‘: (Pub, L. 92318, fle IX§901, June 23,
contrary religious  1972,86 Stat. 373Pub. L. 98568,

tenets §3(a) Dec. 31, 197488 Stat. 1862Pub. L.
(4)Educational institutions training individuals for military services or 94c482, title IV§412(a) Oct. 12, 197690

merchant marine Stat. 2234Pub. L. 9688, title 111,§301(a)(1)
) title V,§507,0ct. 17, 197993 Stat. 677
E’;)"s‘“o’cial iies or sororites: . - 692;Pub. L. 96514,§2, Oct. 22, 1986100
ivoluntar Stat. 2095

(7)Boy or Girl conferences

) ities at —
6poLyadAldzia2zy 2F KAIKSNI SRdzOl A2y aOK2tFNAKAL) F 6k NRa Ay dao
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Circuit Splits

Deliberate Indifference

. 42 U.S.C. 1983
"? (;lf'ft:é?]fe Retaliation Due Process & %L?Qgr?;s
Equal Protectio
Selective Inequity in Pre-Assault Pre-Assault claim
Enforcement Athletics Claim
Employees & Title IX
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Plausible Inference

Gebser z Teacher on Student Deliberate Davis z Student on Student Deliberate Indifference

Indifference

A3we think, moreover, that the
amount to deliberate indifference to
discrimination.j

A Damages remedy requires: An  Appropriate
person has Actual Knowledge & fails to

1) Respondentis a Federal Funding Recipient
2) Appropriate Official has

adequately respond . 3) Actual Knowledge of misconduct
A App. Person: an official who at a minimum has 4)  Mi is so Severe, ive, and Objectively Offensive
authority to address the alleged discrimination 5) Thatit can be said to deprive the victims of access to the educational opportunities or
and to institute corrective measures on the benefits provided by the school &,
recipient's behalf X 6) Recipient's response to the harassment or lack thereof is clearly unreasonable in light
A Actual K . Not of the known circumstances.
or should have known standard. 7) Damages liability is limited to circumstances wherein the recipient exercises
The Principal only had knowledge of substantial control over both the harasser and the context in which the known
inappropriate comments made in class. Fired harassment occurs. Only then can the recipient be said to "expose" its students to

when discovered sexual relationship. harassment or "cause” them to undergo it "under" the recipient's programs.

245 246


https://www.law.cornell.edu/rio/citation/Pub._L._92-318
https://www.law.cornell.edu/rio/citation/86_Stat._373
https://www.law.cornell.edu/rio/citation/Pub._L._93-568
https://www.law.cornell.edu/rio/citation/88_Stat._1862
https://www.law.cornell.edu/rio/citation/Pub._L._94-482
https://www.law.cornell.edu/rio/citation/90_Stat._2234
https://www.law.cornell.edu/rio/citation/Pub._L._96-88
https://www.law.cornell.edu/rio/citation/93_Stat._677
https://www.law.cornell.edu/rio/citation/Pub._L._99-514
https://www.law.cornell.edu/rio/citation/100_Stat._2095

Deliberate Indifference

Supreme Court (Gebser & Davis) Farmer V. Kansas State
Univ. , 918 F.3d 1094 (10th

GeKlG Aaz GKS RSEAOSNIGS AYRATFS Cir. 2019)
undergo" harassment dimake them liable or vulnerableti 2 ¢Davidé

Circuit Split (Farmer v. Kollaritsch)
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Student 1 A, Student 2

AParty off campus - Blacked out

A aped I font of 16 students = ecorde & posed onine
ATaken to Fraternity

House Ysleep roomA &

member.
Farmer = Alcohol // Alleged consensual sex, Male left, another male hiding in R
closet then raped her. AReported to KSU WomenAs center, police,

ANo disciplinary action taken

Reported to police & school CARE center// Not informed about T9 A Afraid to be on campus & see attacker: grades fell & lost scholarship,
symptoms of PTSD, distanced herself from friends and family.

Fear of running into attacker caused her to: miss class, seclude from friends,
withdraw from curricular activities, depression, excessive sleep, excessive
drinking, slitting wrists.
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Court As Anal ysi s

Dlspute ADavis: Random House Dictionary definition of "subject" to include,
"to make liable . . . ; lay open; expose."
[T T—— AK_SU = further actual incidents of_sexual harassment required. CT =
plaintiffs allege that Y{l Q4 INB - . this runs counter to purpose of Title IX
Y{|0a RSt . further Sexual Suineratia 1s enough ACT = cites to 4 USDCT cases & 11" Cir Williams v. Bd of Regents =
indifference caused harassmentequired 9 .

specific action taken by survivors that have deprived them
educational opportunities. Further Harassment required, but what is
the Further Harassment?

A Acknowledge that Courts look at Further Harassment
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TME
AL

Holding =
APlaintiffs can state a viable Title IX
ﬁg:séf;:eﬁn;“;;";"e;;‘gst‘#;eg]‘e Kollaritsch _v. Michigan State Univ. Bd. of
funding recipient's deliberate Trustees , 944 F.3d 613 (6th Cir. 2019)
indifference caused them to be
"vulnerable to" further harassment
without requiring an allegation of

subsequent actual sexual

- harassment.

AReasonable Fear Warning
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Dispute

1) Is Further
Actionable

Conduct required?
What is it?

2) Meaning of
Severe, Pervasive,

& Objectively
Offensive.

2) Gross (reported sexual
assault, investigation,
expulsion, new investigatiol
(lawyers) overturned OG

1) Kollaritsch{reported
sexual assault, investigation),
no contact order issued, sa\

each other on campus 9
times, reported retaliation,
investigated, lawsuit filed)

3) Jane Roe 1 (reported
sexual assault, investigation),
insufficient evidence, male
student withdrew from
college, lawsuit filed)

decision, reinstated, lawsui
filed)
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Courts Analysis  z Walkthrough of Each Davis

Element

ADavis = 2 parts
1) Actionable Harassment _-> Non-Consensual

= 1) Severe, 2) Pervasive, and 3) Objectively
Offensive

2) Deliberate Indifference
= 1) Knowledge, 2) Act, 3) Injury, 4) Causation

w= Requires further harassment

w= Must NOT require further harassment
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Pervasive

Systematic Davis- single
GaAAYLES FOda Al [o]
and namecalling” are not It is not enough to / Multiple incidents of

enough, "even where
these comments target
differences in gender.”

More than juvenile

aK26XGKEG | oad harassment; one incident falls
been teased or called incident ofharassment
offensive names. is not enough. ShOI’t

behavior among student:
that is antagonistic, non
consensual, and crass.
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Objectively Offensive : Knowledge

A"Knowledge" = Actual Knowledge of an incident of
actionable sexual harassment

g2dAf R 0SS 2FFSy&arg$ ARejects Constructive Knowledge
AKnowledge -> Action taken Connection

Constellation of surrounding circumstances, expectations, and relationship
Ages of the harasser and the victim and the number of individuals involved

The victim's perceptions are not determinative.
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02

Deprivation of 1) Inability "to
"access to the concentrate on her
educational studies”
opportunities or
benefits provided by
iKS aokK2

03

a/ €t SEN Control over the More than Emotional

unreasonable in alleged harassmen| Izarife\%ilr?
& authority to take d

harm
light of the known

circumstances," remedial action

2) Fear of attending
school

3) Suicide note
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Causation KoIIa_ritsch Deliberate Indifference

Holding

A"[T]he deliberate indifference must, at a minimum, cause students
toundergo harassment or make them |ia

A3But forj Test
APlaintiffs = Vulnerability alone misreading

Plaintiff must plead, and ultimately prove:

1) Anincidentof actionable sexual harassment

2) School's actual knowledge of it,

3) Some further incident _of actionable sexual harassment __,
4) The further actionable harassment (3) would not have

APost notice harassment presumption happened but for the objective unreasonableness (deliberate
ACormier, 29 Yale J.L. & Feminism at 23 -24 indifference) - of the schoal's response,

5) The Title IX injury is attributable to the post -actual -knowledge
further harassment.

ACorrect Reading of Davis: Commission or Omission
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Concurrence

A Subject to = Experienced harm

AlIf a person can be "subjected to harassment" without experiencing any
harassment as a result of the defendant's conduct, then a person can also
be "subjected to discrimination” without experiencing any discrimination
as well. And that surely can't be right.

Erroneous Outcome &
Selective Enforcement

AExclude = Blocked more likely to not get
A Spending clause legislation  z Pennhurst
A Davis = Narrow holding

A Liability Examples
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=

Yusuf v. Vassar Coll. _, 35 F.3d 709 (2d Cir. 1994) ¢ e,

[ Relation to Title VI & Title VII & Equal Protection
Albert v.Carovano851 F.2d 561 (2d Cir. 1988)
H I Burt v. City of New Yori 56 F.2d 791 (2d Cir. 1946)
Tlt e IX Snowden v. Hughe821 U.S. 1 (1944)

AYusuf a Bengali male = student at Vassar
AAttacked by student roommate = drunk white male.

ARoommate's girlfriend retaliated by bringing sexual harassment Erroneous

charges. L. OFNE AYLR&AGA2Y 27
ANotice Deficiencies OUtcome & UAYS GO LY UK
AHearing Deficiencies Se|eCtlve
AYusuf Suspended for 1 semester. E nfO rceme Erroneous Outcome Innocent and wrongly

found to have committed the offense.

nt Selective Enforcement Regardless of the
student's guilt or innocence, the severity of the

AAlleged Violations of 42 USC 1981 & Title IX

penalty and/or the decision to initiate the
proceeding was affected by gender.
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|||. Statistical Evidence

A) Statements by members of the
disciplinary tribunal, statements by Doe \Y;
. pertinent university officials, or patterns —_— F'y o
Provmg of decisiormaking that alsgend to show Miami , 882 Gy GGy R

Gender the influence of gender F3d 579

i i 1Y - .
B|aS B) The allegation that males invariably (Gth Clr' “ Pattern of gendebased decision making
lose when charged with sexual 2018)

harassment at Vassar provides a verifial]

causal connection similar to these of ‘,))
statistical evidencén an employment

case.

External Pressure
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Doe v. Oberlin _, 2020 U.S. App. LEXIS 20226

(6CA 6/29/2020)

Alntoxication v. incapacitation

A(1) cast some articulable doubt on the accuracy of the T|t|e |x
disciplinary proceeding's outcome, and PI bl | f

A (2) demonstrate a particularized causal connection ausibie Interence
between the flawed outcome and sex discrimination. Standard

AlWhen the degree of doubt passe
grave, the merits of the decision itself, as a matter of
common sense, can support an in

AExpands Erroneous Outcome  pt 2 Considerations
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wASEs,

Doe v. Purdue Univ. , 928 F.3d 652 (7th Cir. 2019)3n|rxu 3

am Due Process & Title IX

m wlegally Protected Entitlement?
P u rd ue wContract
Univ. 928 (SRR -
implied Private Erroneous Qutcom .Dellberate
F.3d 652 w("[Flairmesscan rarely be obtained by CalizelofActions & Selective Indifference->Doe
- secret, onesided determination of facts Gebser Enforcement-> V. Miami Uniy, 882
(7th Cir. RSOA & A0S JOMPANRIEK (1 4 ¢ 0 Yusuf F.3d 579 (6CA 2014
2019) Refugee Comm. v. McGram_41 U.S. 123
(1951) (Frankfurter Concurring)
wFailure to examine Jane ReeNo
Impeachment
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7t Circuit Splits from all other circuits

AlWe see no need to superimpose doctr
All of these categories simply describe ways in which a plaintiff
might show that sex was a motivating factor in a university's
decision to discipline a student.j

ADo the alleged facts, if true, raise a plausible inference that the
university discriminated against John "on the basis of sex "?

277

Credited Jane
Roe w/o ever

~hearing
PIaUS|b|e dlrecr:grfrom
Discriminati
on Finding Facebook Post

the cause of

sexual assault,|
asSy |
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Doe v. University of the Sciences , No. 19 -

2966 (3d Cir. May 29, 2020)

We agree with the Seventh
Circuit and "see no need to

Pleadingsnust support a
plausible inference that a

superimpose doctrinal tests ol federally-funded college or l

the [Title 14 statute.” Thuswe
adopt the Seventh Circuit's
straightforward pleading
standard

motivating factor.
university discriminated DCL 2011 + No investigation
against a person on the basi

ExternaPressure + Sex as
f
of sex.

Title IX &
Athletics

Archaic Assumption =
historical assumptions about
boys' and girls’ physical
capabilities

Effective Accommodation _ = 34
C.F.R.§106.41(c)(1)

Equal Treatment =34 C.F.R.§
106.41(c)(2)-(10)
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Athletics z Effective Accommodation

A(1) showing substantial proportionality (the number of women
in intercollegiate  athletics proportionate to their enroliment);

A (2) proving that the institution has a "history and continuing
practice of program expansion" for the underrepresented sex
(in this case, women); or

A(3) where the university cannot satisfy either of the first two
options, establishing that it nonetheless “fully and effectively
accommodate[s]” the interests of women

Mansourian v. Regents of Univ. of Californi 2 F. 7 (9th

Cir. 2010
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ARetaliation against a person
b/c they complained of sex
discrimination is another
form of intentional sex
discrimination. = Jackson v.
Birmingham Bd. Of Educ .,
544 U.S. 167 (2005)

Title 1X
Retaliation
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ansey

McDonnell Douglas Corp. v. Green _, 411 U.S. 792 (1973)y;

Establishes a 3 Step Burden Shifting Process:

1. Plaintiff establishes a Prima Facia case of discrimination
"(1) Person engaged in protected conduct; (2) Person was subjected to
an adverse employment action; and (3) the adverse employment
action is causally linked to the protected conduct.”

2. Defendant must articulate a legitimate, non
for the adverse action

-discriminatory reason

3. Plaintiff must show by a preponderance of the evidence that the

defendant As proffered reason is pret:z¢

reason for the adverse employment action is discriminatory.”

Title IX & 42 USC §1983
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Outline ofa 42 U.S.C. §1983 Case ¢ "|Tx“

A 1) Deprived of a constitutional right (Liberty / Property)
A 2) by a state official acting under the color of law.
A 11 Amend z 1) Waived 2) Abrogated by statute 3) Ex Parte Young exception
Prospective Relief
A3 Causes of Action
1) Substantive Due Process Violation (bars ce

the fairness of the procedures used to to
Conscience

2) Procedural Due Process Violation (guarantee of a fair procedure)
3) Equal Protection Violation (Equal treatment under the laws)

Expanding Recognized Interests

Goldberg v. Kel\397 U.S. 254 (1970);

Regents v. Rot08 U.S. 564 (1972);

o tomerovs o o]
s s 05 559 570 |
(on - woizo v 30 G570
Faioms s s 70|

Due
Process
Cases

Ingraham v. Wright430 U.S. 651 (1977)
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Student Interests in continuing education Z Circuit split?

ALiberty ... guaranteed (by the Fourteenth Amendment), the term has received
much consideration and some of the included things have been definitely stated.
Without doubt, it denotes not merely freedom from bodily restraint but also the
right of the individual to contract, to engage in any of the common occupations
of life, to acquire useful knowledge, to marry, establish a home and bring up
children, to worship God according to the dictates of his own conscience, and
generally to enjoy those privileges long recognized . . . as essential to the orderly
pursuit of happi nMeyesv. Mepraskar,@@2 U18.e380.(1823)

AThe Court has also made clear thatthe ~ Property _interests protected
by procedural due process extend well beyond actual ownership of real estate,
chattels, or money. By the same token, the Court has required due process
protection for deprivations of liberty beyond the sort of formal constraints
imposed by the criminal process.  Board of Regents v. Roth , 408 U.S. 573 (1972)

AFor Y(w)here a person's good name, reputati
because of what the government is doing to him, notice and an opportunity to be
heard are E in V. i n , 400 U.S. 433 (1971)

287

A Protected property interests: a property interest in continuing their education and a

property interest in a transcript Junmarredj
misconduct.
A3As an initial thaahe Supreme Caust naves bas held that the interest in

ntini ion lic universi nsti fundamental pre r il

int hat finds ref in the ntive pre ions of the Due Pr
Clause.j Martinson v. Regents of the Univ. of Mich., 563 F. A p p 26% (6th Cir. 2014)

A3[@lown precedent suggests that the opposite i
definitively decided the issue.

A A consensus on this issue does not appear to have emerged among our sister circuits
either. Williams v. Wendler , 530 F.3d 584 (7CA 2008) (holding that a suspension from a
public uni ity is not a ivation of constituti property); Butler v. Rector & Bd. of
Visitors of Coll. of William & Mary , 121 F. App'x 515 (4th Cir. 2005) (assuming, without
deciding, that a student had 3a property int
program 3that is protected by the Due Proces

er
s
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ANine students suspended / Disciplinary Reasons

(1) the nature of the private interes|

A Some students suspended w/o hearing or evidence affectedr that iS, the seriousness o

on record indicating they were not bystanders.

w AOhio Rev. Code Ann. 3313.48 & 3313.64 (1972 & Mathews V. the charge and potential sanctions
Lopez , 419 1973) & 3321.04 (1972). W
U S 565 AProperty (state law) Board of Regents v. Roth , 408 —g—’ (2) the danger of error and the
D U.S. 564 (1972) i SRS K Il beneiitof additional or aliernate
(1975) AlLiberty interest (reputation)  Wisconsin v. (1976) procedures, and
Constantineau , 400 U.S. 433 (1971)

A 10-day suspension requires oral or written notice
of the charges against them, if he denies them, an
explanation of the evidence the authorities have
an opportunity to present his side of the story.

(3) the public or governmental
burden were additional procedure:
mandated.
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'P Unanswered by the SPGTreatures of State La

g Goss v. Lopea19 U.S. 565 (1975)
(Ohio law created Interest)

Due Process -

S t u d e n t No Circuit consensus on Constitutional Interest CrOSS Examination
Constitution
a.l |ntereSt 0 Reputation tied to Liberty Interest

e

¥ a1 aadis sAlGK2ddi RSOARAY3
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Procedural Due Process & Title IX

Haidak v. Univ. of Mass. -Amherst , 933 F.3d 56
(1CA 8/6/2019)

Gorman v. Univ. of Rhode Islar@87 F.2d 7 (1st Cir. 1988)

(Goss, Mathews, Dixon, MagnaCarta) (Recognizes Paramount St nterest, No cross exg

(Goss, Mathews, Dixon, Univ.@ihn Flaim) Recognizeq
DOE V. Student Interest = Property & Reputation

a2
R — 1245 (E.D. Mich. 1984) Con Cross Exam
F.3d 575 (6th

H Disciplinary Decisior> Credibility Determination
Cir. 2018)

Balance of Interests

Procedural Due Process violation & Title IX Erroneo
Outcome=External Pressure, crediting RdeCrossEX

293

required.)

Schools Interest: 1) protecting itself and other students from those whose behavior violates tF
tt20Fd 5 offs i

basic values of the schoel,0 ! OFLdA2y 2F NBaz2daNDSa 024l
function of institutions that exist to provide education.

Haidak = Challenging the Suspension & Expulsion hearings Title IX & 1983.

Not a common law trial // Rejects Baum
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Plummer

Due Process & Title IX Selective Enforcement

Davis, Goss, Mathews, Dixon, Flaim(6CA)

Alnadequate Notice of standards, Unfair investigation, Bias, No direct
evidence, No Cross Exam.

Plummer v.
Univ. of

A2dMat hews = 3The danger of error and
alternate proceduresj (video evidence

Houston — X o

860F3d767 (Tex. 19 n recognize: JAdditional procedures were not neces
. higher education/Reputation. significant factual HamgEA)t esj ( Mat hey

(5th CI r. School = Strong Interest: educational process, safe LE, Aselective Enforcement

2017) preserving limited administrative resources.

Process = multiple meaningful opportunities to be heard &
Video evidence of violation.
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Pre -Assault Claim

k_v. Regents of Univ. of Californi F.3d 1 h Cir. 2021
F.3d 1170 (10th Cir. 2007,

Can
Employees
Sue under

Title IX?

Lakoskv_ JameSGG A SimSimpson_v. Univ. of Colorado Boulder.

F.3d 751 (5CA 1995)

Doe v. Mercy Catholic

(1) a school maintained a policy of deliberate indifference to reports of
sexual misconduct,

(2) which created a heightened risk of sexual harassment that was known or
obvious

(3) in a context subject to the school's control, and

(4) as aresult, the plaintiff suffered harassment that was so severe,
pervasive, and objectively offensive that it can be said to have deprived the
plaintiff of access to the educational opportunities or benefits provided by

Med_ Ctr 850 F.3d the school
545 (3d Cir. 2017)
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8BS

Gruver v. Louisiana _, 401 F. Supp. 3d 742 (M.D. La. 2019),:
L

District Court > i { > Dispels Davis

Novel Title IX Cases

Purposeful disregard of
Greek male hazing
complaints = greater risk of|
danger for males in
fraternities as compared to
females in sororities

Doe v. Baylor Univ240 F.

Pederson v. Louisiana13 Supp. 3d 646 (W.D. Tex.
2017)

F.3d 858 (5th Cir. 2000)
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McCluskey v. State of Utah

m SPCT: Deliberate Indifference & Retaliatiofa®
Fed Cir: EO, SE, AA, Pl xam

R Federal <) Evolution

Tl’endS Expansion

Complaint filed Equal Protection // Deliberate {OK22t Q& hYA&a:
Indifference under Title IX Death

Civil Rights
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Evolution & Expansion of Title IX Liability

ansey
Deliberate Erroneous o
Indifference Outcome Retaliation

State Law Trends

mequiyin Jl - preassaur [ 95U2C 19%0
Athletics Claim Equal Protectio

Heightened Risk>
Student Death
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State Law Causes of Action

Federal Courts Using State Law

SYe: UGN IV e jeral Courts & State Law Key Ca State Law Causes of Action

Overview State Courts & Student Discipline
State Laws Dealing with Title IX

Series Takeaways

seq
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Establishing a Contract

Prove there is a contract
(establish essential terms

""‘ H EStabllshIn

> PRI I Breach Of the the terms
Contract

Offer Acceptance  Consideration
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307

A Implied Contract: Student Accepted
A Satisfy Academic Standards + Comply with

New York
A Bulletins, Circulars, and Regulations ~ ->
Student g New York Student Handbook
H H A ldentify Specific Promises z Examples Doe v.
University Syracuse Univ. , No. 518CV00496BKSML

(N.D.N.Y. June 19, 2020)
ContraCt g oo ;) I\L‘e exi?tencre' ofan ag’efetmhe"‘ A General / Unspecified stmts. = no good
lequate performance of the
Spectrum V|rg|n|a i 3Virtually all of the promis
3) Breach of contract by Plaintiff cites, are  broad pronouncements  of .
defendant the SchoolAs compliance witlt

discrimination laws, promising equitable

4) Damages treatment of all students. As such, they can
not form the basis for
Ward v. New York Univ_., 99 Civ. 8733 (RCC)
(S.D.N.Y. Sept. 28, 2000)

a bre
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Virginia Contract

Law _ Absolute Mutuality

Owen v. Libert Required Breach of , » »
UniV. ! NO. 619 -CV- ContraCt Z ?r\gmti(elsl;ionj{lhseLn}i’vérs{lya,shgul‘;S i
00007, 2020 WL NElazyiote SELISOE G(KS
1856798 (W.D. Va. Unilateral Revision Clause Reasonable M e o e
Apr. 13, 2020) Expectations

1 Legally enforceablecbigaon o University Conduct Policie

5y he a0 dbton of obgation Enforceable Contracts

3) Injury or damage to plaintiff caused by
breach of obligation
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Implied Covenant of Good Faith

& Fair Deali
Breach of Contraa air bealing

Basic Fairness

Faithfulness to al Cooperation
agreed common full benefits
purpose

Broad DiscretionSchaew Brandeis Uniy432 Mass. 474, 735 N.E.2d 373 (2000)
No one size fits allDoe v Brandeis Unj\177 F. Supp. 3d 561 (D. Mass. 2016)

refrain / injury
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Defamation

Restatement (second) of Torts 558 Intentional Infliction of
Emotional Distress

A(a) afalse and defamatory statement concerning another;

P . . . . A (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe
A(b) an unprivileged publication to a third party; emotional distress to another is subject to liability for such emational distress, and if bodily
. . harm to the other results from it, for such bodily harm.
A(C) fault amounting at least to negligence on the part of the A (2) Where such conduct s directed at a third person, the actor is subject to liability if he

intentionally or recklessly causes severe emotional distress

A (a) to a member of such person's immediate family who is present at the time, whether or
not such distress results in bodily harm, or

publisher [with respect to the act of publication]; and

A(d) either actionability of the statement irrespective of special ) ) ;
. A A (b) to any other person who is present at the time, if such distress results in bodily harm.
harm or the existence of special harm caused by the Restatement (second) Torts 46(1) (1965)
publication.
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Breach of Contract: —

D u ty State Cau ses Of wReasoanble Expectation

ACtI on $:3;:5Iiice§a(i:r:ve::ant of Good Faith &

: Breach attached to :
Negligence | CIZEER
Title IX [

Fair Dealing
Causation (E—
. —
Damages .
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ARoe 1 -> No Alcohol // No

M Condom = Non -Consensual
Federal COU rtS & State LaW m, No. ARoe 2 -> Alcohol // Non -
19-2966, Consensual
Key Cases 2020 WL ANotice of Investigation
2786840 (3d AIAnt\tlc()ersntLg;tor -> Outside
Cir. May 29, ACredibility Case
2020) AExpulsion -> Appeal -> Lawsuit
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hearing before a

SCienceS POlICy & q
@ Student Handbook @
1 I,
Procedural Protections D IS p u te s
‘ Given info on allegations,

Promise: Prompt, fair, &

Credibility Case, N{

equitable SC i e n CeS cross exam, no live

aCRNBaas K

not required.

a52 y2i AyOt dzRANN opdrtunitkiGreview

same protections by the ﬁ witness stmts., opportunity

02 dzNi & b 2B to defend in front of
investigator, opportunity to
identify witnesses.
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Doe v. Univ. of _Scis. z Holding

Boe V. e G R 2"\ Doe states a plausible claim for Breach of Contract

niv. of

the & Promised: Fair & Equitable zt’::i:i;’g:’emz;Z:;‘hea”"q
Sciences Z

Ct LIL Single model investigator violates Fairness promised
Analysls Fairness = Notice, Participate in live hearing, Cross Exam witne
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Doe V. ’7 \/ Jé)EZg(léFDisciplinary ProceedingsBOK:

Trustees Of ’— A.B.-> Assaulted on dance floor *‘ Doe v.
Bos. Coll. , BQStOﬂ . .21 NRQa RSOAaAZY sta
Dispute
8 9 2 F. 3d 6 7 2012 disciplinary proceedings ——
H wNeutrality- No Finding . " R
(1St C | r . wChairperson> Associate Deas Dean-> Associate Prime Alternative Culprit Violation
Dean-> Board

2018) & 22018 Reviow  Sossior> i

wNew Evidence> No Reconsideration “ala Contract? :‘;ﬁ'g:\,geexrﬁhszaav
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Rossley v. Drake Univ. , 342 F. Supp. 3d 904 (S.D. lowa

2018)

2012 Proceedings>
Interference with Board

Boston 21 NnRoa RSO et | oo B urpan
Board of Trusteq Breach of Volunteer
CO I | e g e |mpart|al Contract [SER position

Ruling B) Prime Alternative Culprit
i i No Written Liablity Insuranc: No
Violation Contract, or -> bargained forjll Consideration,
Verbal conditiond exchange? No Contract

Cruise Ship Case Jury
Verdict Case
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Breach of Contract Cases Takeaways b Title IX Defamation
o R

Greenwell v. Univ. of Alabama Bd. of Trustees __, No. 7:11-CV-2313-RDP, 2012 WL 3637768
(N.D. Ala. Aug. 22, 2012)

A Female Employee

A Complained -> Inequitable Pay & Disparate Treatment of students
A Title IX Retaliation claim
A College knowingly made false statements:

A District Attorney
POLICY ESSENTIAL TERMS FAIRNESS? PROMISES?  VS. REGULATIONS A Police
-> SPECIFICS A Dishonest Act & Thievery

A Doe v. Indiana Wesleyan Univ. _, No. 1:20-CV-00039-HAB, 2020 WL 2474483 (N.D. Ind.
May 12, 2020) -> Student HIV
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ARoussaw v. Mastery Charter High Sch. Doe v. Univ. of St. Thomas, 368 F. Supp. 3d 1309 (D.

No. CV 19-1458, 2020 WL 2615621 (E.D. Minn. 2019)
Pa. May 22, 2020) - 13 year old 7 " Grade -> Abbariao  (MNSPCT) = Academic Expulsion was
girl Arbitrary .
Tltle |X | | E D AExtreme & Outrageous Conduct (The requirements imposed by the common law on Tltle I X
private universities parallels those imposed by the H
ASexual Assault on school grounds Due Process Clause on Public Univ. ) N eg I | gence
AMishandled investigation ->Rollins (MNAppCT) = Non-Academic Expulsion was
AUndue Delay Arbitrary
A Suspending Victim, knowing it was =UST owed Doe a Duty of Reasonable Care
alleged rape Logic used againin Vanegas v. Carleton Coll.,_ No. CV
ANo discipline of Assailant 19-1878 (MJDI/LIB), 2020 WL 2092918 (D. Minn. May 1,
o discip 2020)
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California  z Writ of Administrative

Mandate

i CHAPTER 2. Writ of Mandate [[1084.] - [1087.]] | Chapler 2 enscted 1672 )
1084.5. (a) Where the writ s issued for the purpose of INGUIring into the validity of any final administrative order or decision
made as the result of a proceeding In which by law a hearing is required to be given, evidence is required to be taken, and
discretion In the determination of facts is vested in the Inferior tribunal, corporation, board, or officer, the case shall be heard by

the court sitting without a jury. Al or part of the record of the proceedings before the inferior tribunal, corporatian, board, or
officer may be filed with the petition, may be filed with respondent’s paints and authorities, or may be ordered to be filed by the
court, Except when othervise prescribed by statute, the cost af preparing the record shall be borne by the petitioner, Where the
petitioner has praceeded pursuant to Article  (commencing with Sectian 68630) of Chapter 2 of Title 8 of the Goverment
Code and the Rules of Court implementing that section and where the transcript is necessary to a proper review of the

. T administrative proceedings, the cost of preparing the transcript shall be bome by the respondent. Where the party seeking the

State Cou rts Stude nt D |Sc| p I | ne writ has proceeded pursuant to Section 1088.5, the administrative record shall be filed as expeditiously as possible, and may be
filed with the petition, or by the respondent after payment of the costs by the petitioner, where required, o as otherwise

directed by the court. If the expense of preparing all or any part of the record has been borne by the prevailing party, the

expense shall be taxable as costs.
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California State Court Discipline

Reguirements

ADoe v. Occidental College _, 40 Cal. App. 5th 208, A No particular form of college student disciplinary hearing is required under
252 Cal. Rptr. 3d 646 (2019) California law.
. . ADoe v. Westmont , 34 Cal. App. 5th 622, 246 Cal. A Afair college sexual misconduct hearing strives to balance three competing
C.allfornla Rptr . 3d 369 (2019) interests:
T|t|e IX Z ASchrager v. Carry , No. B282970, 2019 WL 1745858 A 1Lthe;\cculsed student seeks to avoid unfair or mistaken exclusion from the
Writ of (Cal. Ct. App. Apr. 18, 2019) educational process.
T : e A 2) the college tries to provide a safe environment for all of its students,

Mandamus AQQE—LA”QQ’ 30 Cal. App. 5th 1036, 242 Cal. Rptr. A 3) the alleged victim, who often lives, works, and studies on a shared
Cases 3d 109 (2019) college campus with the accused, wants to safeguard their own well -being.

A3The common | aw requirements f

misconduct hearing at a private college mirror the due
process protections at public universities; these
requirements are flexible and entail no rigid procedure. i
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Investigation

Evidence

The combination of investigative and adjudicative functions does not, without more, deprive a college stude

accused of sexual misconduct of a fair hearing.

Where critical witnesses provide inconsistent accounts of an alleged incident, independent evaluation of wi

@ credibilty is pivotal to a fair adjudication of a college sexual assaul claim.
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AThere is no formal right to discovery in student conduct
review hearings.

AFair hearing requirements do no
adjudicatory body to rely on evidence that has never been
revealed to the accused student when it assesses witness
credibility.
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Credibility cases: Information given to
accused

Credibility Cases

AThe college must provide the accused student with the names of witnesses
and the facts to which each testifies.

A College student conduct panel deprived student of a fair hearing on sexual
misconduct charge when it failed to provide student with information
regarding investigation; college's sexual assault policies and procedures
required it to turn over interview notes and permitted student access to all
evidence dean discovered or developed during his investigation, yet dean

omitted some questions and answers from reports, dean, who was on panel,

had full information available to him, and college staff member took detailed

notes that recorded the panel As questions

student was only provided less detailed oral summaries.

AAt a minimum, to provide a fair hearing where a sexual
misconduct case turns on witness credibility, a college must
comply with its own policies and procedures.
ATo provide a fair hearing where a sexual misconduct case turns
on witness credibility, a college's procedures must provide the
accused student with a hearing before a neutral adjudicatory
body.
AFor a college to provide a fair hearing where a sexual
misconduct case turns on witness credibility, the accused must
be permitted to respond to the evidence against them. Y
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Credibility cases: Appearance of

witnesses

Credibility cases: Cross examination

ANot necessary to place the alleged victim and the accused in the same
room.

AThe alleged victim and other critical witnesses must appear before the
adjudicatory body in some form  ? in person, by video conference, or by
some other means ? so the body can observe their demeanor.

A Some form of witness presence is required to enable a college's
adjudicatory body, when considering a sexual misconduct claim, to
determine whether the witness is worthy of belief, especially where there
is no corroborating physical evidence to assist the body in resolving
conflicting accounts.
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AA college student accused of sexual misconduct is not entitled to
directly cross -examine the alleged victim or other witnesses who
testify at a sexual misconduct hearing.

AWhere a collegeAs sexual misconduct e
witness credibility, the accused must be permitted to pose questions
to the alleged victim and other witnesses, even if indirectly.
AThe accused must be able to pose questions to the witnesses in some
manner, either directly or indirectly, such as through the adjudicatory
body, but the body need not ask every question proposed by the
accused.
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New York Zz Article 78 Review

ACritical Witnesses 7803. Questions raised. The only questions that may be raised in a
proceeding under this article are:
Alnformation Provided to John 1. whether the body or officer failed to perfarm a duty enjoined upon
Doe v. AOpportunity to Question Witness It by Taw; or
. N 2. whether the body or officer proceeded, is proceeding or is about to
Wes_tmont Z ARequirements for New Hearing proceed withaut or in excess of jurisdiction; or
Denied a Fair Imposed:

3. whether a determination was made in violation of lawful procedure,
Hearlng 1) Access to Investigator Notes, 2) was affected by an error of law or was arbitrary and capricious or an
abuse of discretion, including abuse of discretion as to the measure or
Access to notes from student conduct

mode of penalty or discipline imposed; or
meg[lng, 3) §0me form of qufestlons 4. whether a determination made as a result of a hearing held, and at
asking for witnesses (no particular which evidence was taken, pursuant to direction by law is, on the entire

form, material participation) record, supported by substantial evidence.
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Takeaways

New York z Article 78 Case State Courts & Student Discipline
L

ADoe v. Columbia Univ. , No. 19 CIV. 5357 (ER),
2020 WL 1528545 (S.D.N.Y. Mar. 31, 2020)

ABoth claim Non -Consensual Sex

AMale claims Incapacitation PublicPrivate Sued in
Mirror multiple venueq

1) Failure to follow own procedures

2) Arbitrary & Capricious
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State Laws/
Regulations
- ‘ -—

Dealing with New York
Tltl e |x Enough is Enough Law (L 2015, Ch76)
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SB 1735 Overall Policy/Enforcement

AHB 1735 z Policy Requirements Sexual Definitionsg
- B Misconduct @ Student v
Tean ASB 212 - Employee Reporting Policy Employee

ASB 449 7 Transcript Notations

ABaylor University R - 7
@ MOUs ° Disciplinary lQDé\/IHI;\Illon—do\Ial
Process Yy
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SB 212 z Mandatory Reporting , |x Failure to Report / False Report

Administrative ATexas A&M Central University

Reporting APolice Chief
RECIENENTS

Employee
Mandatory
Reporting

Failure to
Report- Crime
AReport made against a former employee x2
In the course

and scope of
employment

Confidential

chief -for -failure -to -report -title -ix-violations
employees

1) Class B misdemeanor

Al inf i 2) Ifintent to conceal, then Class A misdemeanor
Reasonably conlgeorrnrirllwz I:;I Governing>
LEEVES incident Board

https://www.fox7austin.com/news/killeen -police -arrest -kempner -police -
Coordinator->
President
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o

DISCIPLINARY PROCESSINELIGIBLE TO REENROLL MANDATORY

CONTINUES AFTER FOR A NON TRANSCRIPT NOTATION HB500 CI ANy Saa Ay 2B508 ydand Vital Statistics
GRADUATION OR ACADEMIC/NON Sports Act Act
WITHDRAW FINANCIAL
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https://www.fox7austin.com/news/killeen-police-arrest-kempner-police-chief-for-failure-to-report-title-ix-violations

B . g

Fairness I Women/\;s||rxu-,_
& X

AScientific Findings

ABiological differences between Males & Females

AKleczek v. Rhode Island Interscholastic League, Inc. _, 612 A.2d 734
(R.I. 1992)

ASex Specific Teams

ABroad Scope

AAIl Teams: Male, Female, Coed -> Prove Sex
AFemale Teams = No Males

Acreates COA (Student, School, Retaliation)

Vital ABirth Certificate Rules
Statistics
Act AcCompelling Interest

ADefinition of J3sexj
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IX
A) Transgender Female
Student at Boise State

Hecox v. Little , [l Zey il sl
(1.20 -cv-00184 - at Boise High School

Title IX
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Nor does the Supreme Court’s recent decision in Bostock v. Clayton Cy., Georgia, No.
17-1618, 2020 WL 3146686 (U.S. June 15, 2020), alter the equal-protection analysis here. First,
Bostock said nothing about and did not consider anything about the Constitution. See id. at *17

(warning that “[t]he only question before us is whether an employer who fires someone simply

for being h l or has di: or otherwise discrimil against that
individual ‘because of such individual’s sex™ as that term is used in a particular provision of
Title VII). Second, nothing in the Faimess Act discriminates on the basis of transgender status,
50 even assuming arguendo that Bostock had any relevance in a constitutional case, it would not

help Plaintiffs.

359

l UNITED STATES DISTRICT COURT ,
FOR THE DISTRICT OF IDAHO

LINDSAY HECOX, et al.,
Plaintiffs, Case No. 1:20-cv-00184-DCN

V.

BRADLEY LITTLE, et al., STATEMENT OF INTEREST

Defendants.

Connecticut

Soule v Connecticut Association of Schools, Inc .,(3:20-cv-00201-RNC)
ACIAC Policy
A3 Female High school females
A 2 Biological Males -> 15/85
ATitle IX Athletics Review
AEffective Accommodation
AEqual Treatment
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State Law Trends

Student and Administration Equality Act

10-day Trigger> Goss
Oklahoma - y 11eg St Defamation, Negligence
SB 1466 Contract,
Procedural Requirements

(attempted)

Procedural Proscribed Athletics

Advocate may Fully Participate Requirements Policy, Mandates.

Credibility Case> Cross Exam
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Webinar Takeaway

Thank You!

N\ N\

Compliancﬁ

Modern
Title IX

Multiple

uU. Venues

Assessment to
Follow
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This Module is Designed for:

& NASPA.

Student Affairs Administrators
in Higher Education

Legal Foundations for
Title IX Investigators
Under the New
Regulations

TRACK 1z Title IX Coordinators
TRACK 3z Title IX Investigators

Peter Lake

Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher
Education Law and Policy at Stetson University

College of Law Copyrighted material. May not be
reproduced without permission.
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Why does this module combine these two

tracks?

What is Title IX? What is its mission?

AuUnder the new Title IX regulations, Title IX coordinators
are permitted to be investigators.
A Itis important Title IX coordinators receive investigator training.

ATitle IX coordinators, as a part of their overall oversight
function, must understand the investigative process and
how it has shifted under the new regulations, irrespective
of whether they ever serve as the actual investigator.

ATitle IX investigators should have working knowledge of
the Title IX grievance system overall and understand their
role within the system.

367

AEnacted by Congress, Title IX seeks to  reduce or

eliminate barriers to educational opportunity caused by
sex discrimination  in institutions that receive federal
funding. This is the mission of Title IX!

AOther federal laws also address sex discrimination.

There are complex interactions with other federal laws,
such as the Clery Act, the Family Educational Rights and
Privacy Act (FERPA), and the Violence Against Women Act
(VAWA).

ATitle IX is concerned with  institutional response to

discrimination.
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Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance

The final reguiations specify how recipients of Federal financial

assistance covered by Title 1X, including elementary and secondary

schools as well as postsecondary institutions, (hereinafter collectively
referred to as Jr ecnustiresportdeqgallegations’os ¢ h o ¢
sexual harassment consistent with Ti
discrimination. 7hese regul ations are i ntende
prohibition against sex discrimination by requiring recipients to

address sexual harassment as a form of sex discrimination in

edlucation programs or activities.

Acivites Recening Federal Financial Assisu&e. Reg. 30026 (May 19, 2020) inal ul
130026

(emphasis added)

Title IX: FINAL RULE

The final regulations obligate recipients to respond promptly
and supportively to persons alleged to be victimized by sexual
harassment, resolve allegations of sexual harassment promptly
and accurately under a predictable, fair grievance process that
provides adue process protections to alleged victims and alleged
perpetrators of sexual harassment, and  effectively implement
remedies for victims.

10.(emphasis added).
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Title IX: FINAL RULE

Special Issues in Investigation*

The final regulations also clarify and modify Title IX regulatory
requirements regarding remedies the Department may impose on
recipients for Title 1X violations, the intersection between Title 1,
Constitutional protections, and other laws, the designation by each
recipient of a Title 1X Coordinator to address sex discrimination
including sexual harassment, the di
discrimination policy and contact information for a Title IX
Coordinator, the adoption by recipients of grievance procedures and
a grievance process, how a recipient may claim a religious
exemption, and prohibition of retaliation for exercise of rights under
Title IX.

371

ADefinitions Under the New Regulations

AFamiliarity with Specific Campus Policies

AThe Investigation Process Itself

ARelevance and Rape Shield Rules

AThe Minimum and Maximum Role of the Investigator

AThe Tie to the Adjudication Process

Note: These concepts will be
covered in this module,
subsequent modules, and in
the live virtual session.

AWho should serve as an investigator?
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Us J3sexi defined

¢KS 62NR G&4SEé& A& dzy RBeFAY

: 58I NIYSYyd RAR y2i LINBLRA
A ReVIeW Of_the the NPRM and declines to do so in these final
NeW Reg u Iat|0n S regulations. The focus of these regulations remains

prohibited conduct.

Qperational considerations will be

addressed in separate moaules. Important to look at campus
policy and other relevant laws.
Seek advice of counsel.
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JActual Knowl edgei

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipientAs Title 44X Coora
who has authority to institute corrective measures on behalf of the recipient, or

to any emp. ofan ry and ry school. jon of
. et knowledge based solely on vicarious liability or constructive notice is insufficient
§ 10630(&) DeflnltlonS to jtute actual This is not met when the only official of

the recipient with actual knowledge is the respondent. The mere ability or

obligation to report sexual harassment or to inform a student about how to

report sexual harassment, or having been trained to do so, does not qualify an

individual as one who has authority to institute corrective measures on behalf of

the recipient. JNoticef as used in this pa
report of sexual harassment to the Title IX Coordinator as described in §106.8(a).
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JCompl ai nant i

JRespondent i

Complainant means an individual who is
alleged to be the victim of conduct that could
constitute sexual harassment.

Respondent means an individual who has been
reported to be the perpetrator of conduct that could
constitute sexual harassment.

2KFG Ad abffS3ISRKE 16838 1 ANBLRNIKE
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More on Complainants/Respondents JConsent i

AA person may be a complainant, or a respondent, even where no
formal complaint has been filed and no grievance process is
pending.

AReferences . . . to a complainant, respondent, or other individual
with respect to exercise of rights under Title IX should be
understood to include situations in which a parent or guardian has
the legal right to act on behalf of the individual. ld.

d. at 30030. The Assistant Secretary will not require recipients to adopt a particular

definition of consent with respect to sexual assault, as referenced in
this section.

Al T1 h defi . . f 3 | . . This has been a central issue in fairness/consistency.
[Tlhe definitions o complainantj 26 R2S& GO2y&Syié FAO Ayidz GKS ySe ¥
either party to being a student or employee , anad, therefore, the

final requlations do apply to allegations that an employee was
sexua//y harassed by a student. Id. at 3007172 (internal citations omitted, emphasis added).
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3 Co n s & mNotPefined in New Regulations x JFor mal Compl ai nt j

AWhat will your campus definition be?
A Affirmative consent?
AWill distribute across multiple offenses

Formal complaint means a document filed by a complainant or signed by the
Title IX Coordinator alleging sexual harassment against a respondent and

AElements requesting that the recipient investigate the allegation of sexual harassment. At
Aconsent is a voluntary agreement to engage in sexual activity; the time of filing a formal complaint, a complainant must be participating in or
A someone who is incapacitated cannot consent; attempting to participate in the education program or activity of the recipient
A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or with which the formal complaint is filed. A formal complaint may be filed with

because of an intellectual or other disability that prevents the student from having the
capacity to give consent)

A past consent does not imply future consent;

Asilence or an absence of resistance does not imply consent;

A consent to engage in sexual activity with one person does not imply consent to

engage in sexual activity with another;
A consent can be withdrawn at any time; and
A coercion, force, or threat of either invalidates consent.

the Title IX Coordinator in person, by mail, or by electronic mail, by using the
contact information required to be listed for the Title IX Coordinator under §
106.8(a), and by any additional method designated by the recipient.

(emphasis added)
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JFor mal Compl ai nt j

JSexual Har ass m®&nmrgilest] [ Th"I,::Ee

Sexual harassment means conduct on the basis of sex that satisfies one or more
As used in this paragraph, the phrase of the following: o o . .
means a document or electronic submission (such as by electronic mail or (1) An employee of the recipient conditioning the provision of an aid,

through an online portal provided for this purpose by the recipient) that :eiu);l i;;‘u;.z 2N ESNPAOS 2F UKS NBOALASYD 2

contains the complainantAs physical or (2) Unwelcome conduct determined byeasonable persoro be so

indicates that the complainant is the person filing the formal complaint. severe, pervasive, and objectively offensive that it effectively denies a person

Where the Title IX Coordinator signs a formal complaint, the Title IX Slidz t | 00Saa G2 (GKS NBOALASYdQa SRdzOF G

Coordinator is not a complainant or otherwise a party under this part or  bov a{SEdztf laaldfié ra RSTAYSR Ay

under § 106.45, and must comply with the requirements of this part, @r2tSy08é Fa RSFAYSR Ay on | ®{®/ & muHd

including § 106.45(b)(1)(ii). on | ®{ ®/ ® MHHPMOLFVOYyOX 2N aaaltlAy3as |
(emphasis added)
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JStalkingj (Clery Act ==
Definition ME

[PJrotection of free speech and academic freedom was weakened by the Stalking. (i) Engaging in a course of conduct directed at a specific
5SLI NIYSY(Qa da$ 2F 62NRAYy3 (KFdG RAFT person that would cause a reasonable person to ?
constitutes actionable sexual harassment under Title IX . . . these final regulations (A) Fear . for . th _e personis safety or th
return to the Davis definition verbatim, while also protecting against even single . (B) Suffer substantlél em.ot.lc.)nal distress.
instances of quid pro quo harassment and Clery/ VAWA offenses, which are not (ii) For the purposes of this definition 2
entitled to First Amendment protection. (A) Course of conduct means two or more acts, including, but not
limited to, acts in which the stalker directly, indirectly, or through
d.at 30155 n.680. third parties, by any action, method, device, or means, follows,
monitors, observes, surveils, threatens, or communicates to or about a
person, or interferes with a personAs prc
(B) Reasonable person means a reasonable person under similar
circumstances and with similar identities to the victim.
(C) Substantial emotional distress ~ means significant mental
suffering or anguish that may, but does not necessarily, require
medical or other professional treatment or counseling. 34 C.F.8668.46(a)

First Amendment and the Second Prong
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JDomestic Violence;

ng Violencej (.‘ﬁﬁ

Dating violence. Violence committed by a person who is or has been in

Domestic violence. (i) A felony or misdemeanor crime of violence committed ? a social relationship of a romantic or intimate nature with the victim.
(A) By a current or former spouse or intimate partner of the . N . . .
f,ic)mg’; P P (i) The existence of such a relationship shall be determined based on

the reporting partyAs statement and w
. . y y of the relationship, the type of relationship, and the frequency of
(C) By a person who is cohabitating with, or has cohabitated with, the interaction between the persons involved in the relationship.

victim as a spouse or intimate partner;

(D) By a person similarly situated to a spouse of the victim under the (if) For the purposes of this definition ?
domestic or family violence laws of the jurisdiction in which the crime of (A) Dating violence includes, but is not limited to, sexual or
violence occurred, or _ _ ) physical abuse or the threat of such abuse.
pro ‘<Ee> %yla:ydo ‘hefr [:er:omn agla'zséa:" ad: “eo: yso uo(hnvll(\:llsm W:(’C'S‘ s under the d o (B) Dating vio_lenr_:e does not include acts covered under the
of the jurisdiction in which the crime of violence occurred. definition of domestic violence.

(B) By a person with whom the victim shares a child in common;

34 C.F.8668.46(a) 34 C.F.8668.46(a)
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3JSupportive Measurg}%ﬁ‘j

Supportive measures means non  -disciplinary, non -punitive individualized
. services offered as appropriate, as reasonably available, and without fee
Remember state law and p0| Icy or charge to the complainant or the respondent before or after the filing
specific considerations! of a formal complaint or where no formal complaint has been filed. Such
measures are designed o restore or preserve equal access to the
reci pientANs education program or activ
the other party, including measures designed to protect the safety of all
parties or the recipientAs educational
harassment.
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JSupportive

Supportive measures may include ing, jons of nes or other
course -related adjustments, modifications of work or class scheadules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and monitoring
of certain areas of the campus, and other similar measures. The recipient must
‘maintain as confidential any supporti provided to the complainant
or respondent, to the extent that maintaining such confidentiality would not
impair the ability of the recipient to provide the supportive measures. The Title IX
C i Is responsible for inating the effective implementation of
Supportive measuires.

810644 Reci pi ent
response to sexual
harassment.
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06.44(a) General response to sexual

harassment .

A recipient with actual knowle of sexual h it inan
edlucation program or activity of the recipient against a person in

the United States, must respond promptly in a manner that is not
deliberately indiifferent. A recipient is deliberately indiifferent only if

its response to sexual harassment is clearly unreasonable in light of
the known circumstances. For the purposes of this section, 8§
106.30, and 106.45, Beducati on program or
locations, events, or circumstances over which the recipient
exercised substantial control over both the respondent and the
context in which the sexual harassment occurs, and also includes
any building owned or controlled by a student organization that is
officially recognized by a postsecondary institution.

act

(emphasis added)

8106. 44( a)

Cont Ad

A recipientAs response must treatr=c.
equitably by offering supportive measures as defined in $§106.30 to

a complainant, and by following a grievance process that complies

with § 106.45 before the imposition of any disciplinary sanctions or

other actions that are not supportive measures as defined in $§

106.30, against a respondent. The Title I1X Coordinator must

promptly contact the complainant to discuss the availability of

supportive measures as defined in - § 106.30, consider the

compl ai nantAs wi shes with respect t.
the complainant of the availability of supportive measures with or

withoutt the filing of a formal complaint, and explain to the

complainant the process for filing a formal complaint.
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§8106. 44 ( a)

395

Cont Ad

The Department may not deem a recipient to have satisfied the

reci pientAs duty to not be delibe
part based on the recipientAs res
under the U.S. Constitution, including the First Amendment,

Fifth Amendment, and Fourteenth Amendment.

§106.44(b) Response to a formal complaint.

396

aAEq
CUTITLE
a2 1K pe

(1) In response to a formal complaint, a recipient must follow a
grievance process that complies with ~ § 106.45. With or without a
formal complaint, a recipient must comply with §106.44(a).

2 The Assistant Secretary will
regarding responsibility to be evidence of deliberate indifference
by the recipient, or otherwise evidence of discrimination under
title IX by the recipient, solely because the Assistant Secretary
would have reached a diifferent determination based on an
independent weighing of the evidence.

not ¢



8106.44(c) Emergency removal.

Nothing in this part precludes a recipient from removing a

respondent from the recipientAs edut
emergency basis, provided that the recipient undertakes an

individualized safety and risk analysis, determines that an

immediate threat to the physical health or safety of any student or

other individual arising from the allegations of sexual harassment

Justifies removal, and provides the respondent with notice and an

opportunity to challenge the decision immediately following the

8106.44(d) Administrative leave.

Nothing in this subpart precludes a recipient from placing a

non -student employee respondent on administrative leave
auring the pendency of a grievance process that complies with
§106.45. This provision may not be construed to modify any
rights under Section 504 of the Rehabilitation Act of 1973 or the
Americans with Disabilities Act.

removal. This provision may not be construed to modiify any rights
under the Individuals with Disabiliies Education Act, Section 504 of
the Rehabilitation Act of 1973, or the Americans with Disabilities Act.
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§106.45(a) Discrimination on the basis of

SeX.

A recipientAs treatment of a con
response to a formal complaint of sexual harassment may
constitute discrimination on the basis of sex under title IX.

§106.45 Grievance process
for formal complaints of
sexual harassment.
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8106.45(b) Grievance process. §106.45(b)(2)(i)
(1) Basic requirements for grievance pr 0" S Ss
. i must ?

For the purpose of addressing formal cm_np/a{nts of sexual ) () Treat complainants and jtably by providi jes to a
harassment, a recipientANs grievan. inant where a ination of responsibility for sexual has
/7 . £ thi on. A - p been made against the respondent, and by following a grievance process that
the requirements of this section. Any provisions, rules, or complies with this section before the imposition of any disciplinary sanctions o
p/ac[/ces other than those requ/‘red by this section that a other actions that are not supportive measures as defined in §106.30, against a

Re jes must be /i to restore or preserve equal access to

recipient adopts as part of its grievance process for handling
formal complaints of sexual harassment as defined in $§106.30,
must apply equally to both parties.

the recipientAs education program or activ
same individualized services describedin  §106. 30 as YUsupporti v
Thowever, remedies need not be non  -disciplinary or non  -punitive and need not

avoid burdening the respondent;
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§ 106.45(b)(1)(ii) § 106.45(b)(1)(iii)

(i) Require an objective evaluation of all relevant evidence ? (iii) Require that any individual designated by a recipient as a
including both inculpatory and exculpatory evidence ? and Title IX Coordinator, investigator, decisionmaker, or any person
provide that credibility determinations may not be based on a designated by a recipient to facilitate an informal resolution
personAs status as a complainant process, not have a conflict of interest or bias for or against

complainants or respondents generally or an individual
complainant or respondent.

(emphasis added) (emphasis added)
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§106.45(b) (1) (iii)

8§8106.45 (b) (1) (Ciidi Zjﬁfs:

A recipient must ensure that Title IX Coordinators, investigators , decision- A recipient must ensre that decision  -makers receive training on any technology

" N A . to be used at a live hearing and on issues of rele ofq jons and evide
ma.k.ers, and any person who facilitates an informal resolution process, receive including when questions and evidence abou
training on predisposition or prior sexual behavior are not relevant, as set forth in
Athe definition of sexual harassmentin _§ 106.30, paragraph (b)(6) of this section.

. . . A recipient also must ensure that investigators receive training on issues of
Athe scope of the recipientAs educatior P 9 9

relevance to create an investigative report that fairly summarizes relevant
Ahow to conduct an investigation and grievance process including hearings. evidence, as set forth in paragraph (b)(5)(vii) of this section.
appeals, and informal resolution processes, as applicable, and Any materials used to train Title IX Coordinators, investigators, decision -makers,

Ahow t . rially. including b idi ud t of the facts at and any person who facilitates an informal resolution process, must not rely on
ow [0 serve imparlially. Including by avoiding prejudgment of (e facis af sex stereotypes and must promote impartial investigations and adjudications of

issue, conflicts of interest, and bias. . . . formal complaints of sexual harassment;

(bullets added, emphasis added) (emphasis added)
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§ 106.45(b)(1)(iv) e, §106.45(b)(1)(v)

(iv) Include a presumption that the respondent is not (v) Include /easonaly/y/g;v_nwt time frab//nes for 0;7;_70/”5,(/,';'7 of f/;é‘

p y - grievance process, including reasonably prompt time frames for
respoq5|ble for thg gl!egfed conduct until a detgrmlnatlon Tiling and resolving appeals and informel resolution processes if the
regarding responsibility is made at the conclusion of the recipient offers informal resolution processes, and a process that
grievance process; allows for the temporary delay of the grievance process or the

limited extension of time frames for good cause with written notice

to the complainant and the respondent of the delay or extension

and the reasons for the action. Good cause may include
considerations such as the absence
witness; concurrent law enforcement activity; or the need for

language assistance or accommodation of disabilities;

(emphasis added)
(emphasis added)
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§ 106.45(b)(L)(vi) § 106.45(b)(L)(vii)

(vi) Describe the range of possible disciplinary sanctions and = (vi) State whether the standard of evidence to be used to

remedies or list the possible disciplinary sanctions and determine responsibility is the preponderance of the evidence
remedies that the recipient may implement following any stanaard or the clear and convincing evidence standard, apply
determination of responsibility; the same standard of evidence for formal complaints against

Students as for formal complaints against employees, including
faculty, and apply the same standard of evidence to all formal
complaints of sexual harassment;
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§ 106.45(b)(1)(viii) % e § 106.45(b)(1)(ix)
& 0
(vii) Include the procedures and permissible bases for the = (ix) Describe the range of supportive measures available to
complainant and respondent to appeal; complainants and respondents; and
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§ 106.45(b)(1)(X) e § 106.45(b)(2)(i)

(x) Not require, allow, rely upon, or otherwise use questions or (2) Notice of allegations ?
evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege.

(7) Upon receipt of a formal complaint, a recipient must provide
the following written notice to the parties who are known:

(emphasis added)

413 414



§ 106.45(b)(2)()(A)

(A) Notice of the recipientAs “Bri

with this section, including any informal resolution process.

§ 106.45(0)(2)())(B)

(B) Notice of the jons of sexual ing sexual
harassment as defined in  § 106.30, including sufficient details known at the time and
with sufficient time to prepare a response before any initial interview. Sufficient details
include the identities of the parties involved in the incident, if known, the conduct
allegedly constituting sexual harassment under §106.30, and the date and location of
the alleged incident, if kriown. The written notice must include a statement that the

is not for the alleged conauct and that a

jon regarding ibility is made at the jon of the grie
process. The written notice must inform the parties that they may have an advisor of
their choice, who may be, but is mzreqwmdtobe an attorney, under paragraph
(b)(5)(iv) of this section, and may inspect and review evidence urnder paragraph ()B)v)
of this section. The written notice must inform the parties of any provision in the
IEL‘I pientAs code of conduct that prohibits kno
9ly itting false ir jon aduring the grie process.
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8§ 106.45(b)(2)(ii)

§106.45(b)(3)(i)

(i) If, in the course of an investigation, the recipient decides to
investigate allegations about the complainant or respondent
that are not included in the notice provided pursuant to
paragraph (b)(2)(i)(B) of this section, the recipient must provide
notice of the additional allegations to the parties whose
identities are known.

(emphasis added)

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal

complaint. If the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in  § 106.30 even if proved,

did not occur in the recipientAs e«
not occur against a person in the United States, then the recipient

must dismiss the formal complaint with regard to that conduct for

purposes of sexual harassment under title IX or this part; such a

dismissal does not preclude action under another provision of the
recipientAs code of conduct.

(emphasis added)
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§ 106.45(b)(3)(ii)

§ 106.45(b)(3)iii)

(/i) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in
writing that the complainant would like to withdraw the formal
complaint or any allegations therein, the respondent is no
longer enrolled or employed by the recipient; or specific
circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the formal complaint
or allegations therein.

(emphasis added)
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(iir) Upon a dismissal required or permitted pursuant to
paragraph (b)(3)(i) or (b)(3)(ii) of this section, the recipient must
promptly send written notice of the dismissal and reason(s)
therefor simultaneously to the parties.



§ 106.45(b)(4) § 106.45(b)(5)
(4) Consolidation of formal complaints. A recipient may = (5) Investigation of a formal complaint. When investigating a
consolidate formal complaints as to allegations of sexual formal complaint and throughout the grievance process, a
harassment against more than one respondent, or by more recipient must ?

than one complainant against one or more respondents, or by

one party against the other party, where the allegations of

sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than

one complainant or more than one respondent, references in

this section to the singular Ybdp
"Ybrespondent AA include the plura

(emphasis added) (emphasis added)
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§ 106.45(b)(5)(i) § 106.45(b)(5)(ii)

[0} ‘EHSUfe thfﬁf{t !hetlideen ﬁf P(;Uftlf and ﬂt]'e bdeende gathenng‘b'l‘ty (i) Provide an equal opportunity for the parties to present
evidence sufficient to reach a determination regarding responsibili . : : .

rest on the recipient and not on the parties provided that the letnesses, including fact and e.xpert witnesses, and other
recipient cannot access, consider, disclose, or otherwise use a inculpatory and exculpatory evidence;

partyAs records that are made or mi

psychiatrist, psychologist, or other recognized professional or

paraprofessional acting in the prol

capacity, or assisting in that capacity, and which are made and

maintained in connection with the provision of treatment to the

party, unless the recipient obtain:

consent to do so for a grievance process under this section (if a

party is not an Ybeligible student,

recipient must obtain the voluntar)

as defined in 34 CFR 99.3); (emphasis added) (emphasis added)
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§ 106.45(b)(5)(iii) % me § 106.45(b)(5)(iv)
& I
(iii) Not restrict the ability of either party to discuss the (iv) Provide the parties with the same opportunities to have
allegations under investigation or to gather and present others present during any grievance proceeding, including the
relevant evidence; opportunity to be accompanied to any related meeting or

proceeding by the advisor of their choice, who may be, but is
not required to be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent in
any meeting or grievance proceeding; however, the recipient
may establish restrictions regarding the extent to which the
advisor may participate in the proceedings, as long as the
restrictions apply equally to both parties;

(emphasis added)
(emphasis added)
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§ 106.45(b)(5)(v)

§ 106.45(b)(5)(vi)

(v) Provide, to a party whose patrticipation is invited or
expected, written notice of the date, time, location,
participants, and purpose of all hearings, investigative
interviews, or other meetings, with sufficient time for the party
to prepare to participate;

(emphasis added)

427

(vi) Provide both parties an equal opportunity to inspect and
review any evidence obtained as part of the investigation that
is directly related to the allegations raised in a formal
complaint, including the evidence upon which the recipient
does not intend to rely in reaching a determination regarding
responsibility and inculpatory or exculpatory evidence whether
obtained from a party or other source, so that each party can
meaningfully respond to the evidence prior to conclusion of the
investigation.

(emphasis added)
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ahsey

§106.45(b) (5) (Vi)

Prior to completion of the investigative report, the recipient

must send to each party and the
evidence subject to inspection and review in an electronic

format or a hard copy, and the parties must have at least 10

days to submit a written response, which the investigator will

consider prior to completion of the investigative report. The
recipient must make all such evi
inspection and review available at any hearing to give each

party equal opportunity to refer to such evidence during the

hearing, including for purposes of cross -examination; and

(emphasis added)

C.ayh, 1
e

§ 106.45(b)(5)(vii)

(vii) Create an investigative report that fairly summarizes

relevant evidence and, at least 10 days prior to a hearing (if a

hearing is required under this section or otherwise provided) or

other time of determination regarding responsibility, send to

each party and the partyAs advis
report in an electronic format or a hard copy, for their review

and written response.

(emphasis added)
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§ 106.45(b)(6)(i)

(6) Hearings.

(/i) For postsecondary institutions,
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit each p.

party and any witnesses all relevant questions and follow -up

questions, including those challenging credibility. Such cross

examination at the live hearing must be conducted directly, orally,

and i n real time by the partyANs adv
personally, notwithstanding the discretion of the recipient under

paragraph (b)(5)(iv) of this section fo otherwise restrict the extent to

which advisors may participate in the proceedings.

431

§106.45(b) (6) (i) Corf

BASES

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision  -maker(s) and parties to
simultaneously see and hear the party or the witness answering
questions. Only relevant cross — -examination and other questions may
be asked of a party or witness. Before a complainant, respondent, or
witness answers a cross -examination or other question, the

decision -maker(s) must first determine whether the question is

relevant and explain any decision to exclude a question as not

relevant. If a party does not have an advisor present at the live

hearing, the recipient must provide without fee or charge to that
party, an advisor of the recipientA
required to be, an attorney, to conauct cross -examination on behalf
of that party.



anses

§106.45(b) (6) (i) Corg, §106.45(b) (6) (i) Coy

Questions and evidence about the compl. Live hearings pursuant to this paragraph may be conducted

prior sexual behavior are not relevant, unless such questions and evidence . . . . .
2bout the complainantAs prior sexual b with all parties physically present in the same geographic

someone other than the respondent committed the conaluct alleged by the /ocation or, at the recipientAs ¢
complainant, or if the questions and evidence concern specific incidents of witnesses, and other participants may appear at the live

the compl ainantAs pr ior sexua /' behavi o hearing virtually, with technology enabling participants

and are offered to prove consent. If a party or witness does not submit to mult It d h h other. Recipient "
cross-examination at the live hearing, the decision — -maker(s) must not rely Stmiarn E'OUS)‘/ 0 see a'” i ear eacl “7 er. ec1p/e{7 S s

on any statement of that party or witness in reaching a determination create an audio or audiovisual recording, or transcript, of any

regarding responsibility; provided, however, that the decision -maker(s) live hearing and make it available to the parties for inspection

cannot draw an Inference about the determination regarding
responsi bility based solely on a party
hearing or refusal to answer cross  -examination or other questions.

and review.
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§ 106.45(b)(7)(i) § 106.45(b)(7)(ii)(A)
(7) Determination regarding responsibility. (ii) The written determination must include ?
(1) The decision -maker(s), who cannot be the same person(s) as (A) Identification of the allegations potentially constituting
the Title X Coordinator or the investigator(s), must issue a sexual harassment as definedin ~ § 106.30;

written determination regarding responsibility. To reach this
determination, the recipient must apply the standard of
evidence described in paragraph (b)(1)(vii) of this section.
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§ 106.45(b)(7)(ii)(B) e, § 106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt = (C) Findings of fact supporting the determination;
of the formal complaint through the determination, including

any notifications to the parties, interviews with parties and

witnesses, site visits, methods used to gather other evidence,

and hearings held;
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§ 106.45(b)(7)(ii)(D) § 106.45(b)(7)(ii)(E)

(D) Conclusions regarding the apg (E) A statement of, and rationale for, the result as to each
of conduct to the facts; allegation, including a determination regarding responsibility,
any disciplinary sanctions the recipient imposes on the
respondent, and whether remediies designed to restore or
preserve equal access to the reci
activity will be provided by the recipient to the complainant;
and
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§ 106.45(b)(7)(ii)(F) % e § 106.45(b)(7)(iii)
& Iz
(F) The recipientAs procedures an (iii) The recipient must provide the written determination to the
complainant and respondent to appeal. parties simultaneously. The determination regarding

responsibility becomes final either on the date that the
recipient provides the parties with the written determination of
the result of the appeal, if an appeal is filed, or if an appeal is
not filed, the date on which an appeal would no longer be
considered timely.
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§ 106.45(b)(7)(iv) § 106.45(b)(8)(i)

(iv) The Title IX Coordinator is responsible for effective (8) Appeals.

implementation of any remedies. (i) A recipient must offer both parties an appeal from a

determi nation regarding responsi b
dismissal of a formal complaint or any allegations therein, on
the following bases:
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§ 106.45(b)(8)(I)(A -C)

§ 106.45(b)(8)(ii)

(A) Procedural irregularity that affected the outcome of the
maltter;

(B) New evidence that was ot reasonably available at the time

the determination regarding responsibility or dismissal was

made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision  -maker(s)

had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or
respondent that affected the outcome of the matter.

(ii) A recipient may offer an appeal equally to both parties on
additional bases.
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§ 106.45(b)(8)(iii)(A -F)

§ 106.45(b)(9)

(i) As to all appeals, the recipient must:
(A) Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;

(B) Ensure that the decision -maker(s) for the appeal is not the same
person as the decision -maker(s) that reached the determination regarding

D ility or the (s), or the Title IX Coordinator;
(C) Ensure that the decision -maker(s) for the appeal complies with the
set forth in ph (b)(L)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written
Statement in support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and

(F) Provide the written decision simultaneously to both parties.

(9) Informal resolution. A recipient may not require as a condition of
enrollment or continuing enrollment, or employment or continuing
employment, or erjoyment of any other right, waiver of the right to
an investigation and adjudication of formal complaints of sexual
harassment consistent with this section. Similarly, a recipient may
not requiire the parties to participate in an informal resolution
process under this section and may not offer an informal resolution
process unless a formal complaint is filed. However, at any time
prior to reaching a determination regarding responsibility the
recipient may facilitate an informal resolution process, such as
mediation, that does ot involve a full investigation and
adjudication, provided that the recipient ?
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§ 106.45(b)(9)(i)

§ 106.45(b)(9)(ii -iii)

(1) Provides to the parties a written notice disclosing: The
allegations, the requirements of the informal resolution process
Including the circumstances under which it precludes the
parties from resuming a formal complaint arising from the
same allegations, provided, however, that at any time prior to
agreeing fo a resolution, any party has the right to withdraw
from the informal resolution process and resume the grievance
process with respect to the formal complaint, and any
consequences resulting from participating in the informal
resolution process, including the records that will be
maintained or could be shared;
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(ii) Obtains the partiesA vol Uht:
informal resolution process; and
(iif) Does not offer or facilitate an informal resolution process

to resolve allegations that an employee sexually harassed a
student.



§ 106.45(b)(10)(i)(A)

§ 106.45(b)(10)(i)(B -D)

(10) Recordkeeping. = (B) Any appeal and the result therefrom;

(1) A recipient must maintain for a period of seven years
records of ?

(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators,
investigators, decisionmakers, and any person who facilitates
an informal resolution process. A recipient must make these
training materials publicly available on its website, or if the
recipient does not maintain a website the recipient must make

(A) Each sexual harassment investigation /ncluding any
determination regarding responsibility and any audio or
audiovisual recording or transcript required under
paragraph (b)(6)(i) of this section, any disciplinary
sanctions  imposed on the respondent, and any remedies

provided to the complainant designed to restore or these materials available upon request for inspection by
preserveequal access to the recipientAs members of the public.
activity;

5 (emphasis added)
(emphasis added)
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§106.45(b)(10)(ii)

(i) For each response required under  § 106.44, a recipient must
create, and maintain for a period of seven years, records of any
actions, includling any supportive measures, taken in response to a
report or formal complaint of sexual harassment. In each instance,
the recipient must document the basis for its conclusion that its
response was not deliberately indifferent, and document that it has
taken measures designed to restore or preserve equal access to the
reci pi entAs education program or ac
provide a complainant with supportive measures, then the recipient
must document the reasons why such a response was not clearly
unreasonable in light of the known circumstances. The
documentation of certain bases or measures does not limit the
recipient in the future from providing additional explanations or
detailing additional measures taken.

8 106.71 Retaliation.
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§106.71(a) §106. 71(a)

(a) Retaliation prohibited. No recipient or other person may
intimidate, threaten, coerce, or discriminate against any individual
for the purpose of interfering with any right or privilege secured by
title IX or this part, or because the individual has made a report or
complaint, testified, assisteqd, or participated or refused to
participate in any manner in an investigation, proceeding, or
hearing under this part. Intimidation, threats, coercion, or
discrimination, including charges against an individual for code of
condlct violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or circumstances as a
report or complaint of sex discrimination, or a report or formal
complaint of sexual harassment, for the purpose of interfering with
any right or privilege secured by title IX or this part, constitutes
retaliation.
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The recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination,  including
any individual who has made a report or filed a formal complaint of
sexual harassment, any complainant,  any individual who has been
reported to be the perpetrator of sex discrimination, any
respondent, and any witness, except as may be permitted by the
FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99,
or as required by law, or to carry out the purposes of 34 CFR part
106, including the conduct of any investigation, hearing, or judicial
proceeding arising thereunder. Complaints alleging retaliation may
be filed according to the grievance procedures for sex discrimination
required to be adopted under  § 106.8(c).

(emphasis added)



§106.71(b)(1)

§106.71(b)(2)

(2) Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course
of a grievance proceeding under this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a)
of this section.
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Concurrent Law Enforcement Activity

Section 106.45(b)(1)(v) provi casonablyrat ¢
prompt time frame for completion of a grievance process is subject to

temporary delay or limited extension for good cause, which may include

concurrent law enforcement activity . Section 106.45(b)(6)(i) provides that the
decision-maker cannot draw any inference about the responsibility or non
responsibility of the respondent sol el
answer cross-examination questions at a hearing; this provision applies to

situations where, for example, a respondent is concurrently facing criminal

charges and chooses not to appear or answer questions to avoid self -
incrimination  that could be used against the respondent in the criminal

proceeding.

Law Enforcement
Activity/ Criminal
Proceedings

Id. at 30099 n.466 (emphasis added)
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Law Enforcement Cannot Be Used to

Concurrent Law Enforceme}f{ﬁ’lt
5 0

Skirt Title IX Process

/A] recipient cannot discharge its legal obligation to provide education
programs or activities free from sex discrimination by referring Title IX

Further, subject to the requirements in  § 106.45 such as that evidence sent

the parties for inspection and review must be directly related to the

allegations under investigation, and that a grievance process must provide

for objective evaluation of all relevant evidence, inculpatory and exculpatory,

nothing in the final regulations precludes a recipient from using evidence

obtained from law enforcement ina  § 106.45 grievance process. §

106.45(b)(5)(vi) (specifying that the evidence directly related to the

all egations may have been gathered by
sourcej which could include evidence o
enforcement) (emphasis added); § 106.45(b)(1)(ii).

Id. at 30099 n.466 (emphasis added).
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sexual harassment allegations to law enforcement  (or requiring or
advising complainants to do so), because the purpose of law enforcement
diiffers from the purpose of a recipient offering education programs or
activities free from sex discrimination. Whether or not particular
allegations of Title IX sexual harassment also meet definitions of criminal
of fenses, the recipientAs obligation i
wlair and provide jes where appropriate, to ensure that sex
discrimination does not deny any person equal access to educational
opportunities. Nothing in the final requlations prohibits or discourages a
complainant from pursuing criminal charges in addition to a §106.45
grievance process.

Id. at 30099 (internal citation omitted, emphasis added).
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Police Investigations

The 2001 Guidance takes a simTar
a complainant may allege harassing conauct that constitutes

both sex discrimination and possible criminal conduct. Police

investigations or reports may be useful in terms of fact

gathering. However, because legal standards for criminal

Investigations are different, police investigations or reports

may not be determinative of whether harassment occurred

under Title IX and do not relieve the school of its duty to

respond promptl!y and effectively.

Confidentiality

Id. at 30099 n. 467.
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Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to  keep confidential the identity of any individual

who has made a report or complaint of sex discrimination, including any individual who

has made a report or filed a formal complaint of sexual harassment, any complainant,

any individual who has been reported to be the perpetrator of sex discrimination, any

respondent, and any witness (unless permitted by FERPA, or required under law, or as

necessary to conduct proceedings under Title IX), and  § 106.71(b) states that exercise of

rights protected by the First Amendment is not retaliation. Section 106.30 defining

Jsupportive measuresjf i nconfidemtialtte provisiongb/ ent s t o

supportive measures except as necessary to provide the supportive measures . 7hese

provisions are intended to protect the iclentiality of i and

witnesses during a Title 44X process, subject t
igatic & with itutic i

Special Issues for
Investigations

[Separate module addresses FERPA, recordkeeping and 1d. at 30071 (emphasis added).
confidentiality.]
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Who Should Serve as an Investigator? Job Description

Anttomeys? ARequired Competencies
AOutside Investigator?

AReporting Structure
ACampus Safety/Security? P 9

Astudent Conduct Officers? AFull Time vs. Part Time

ATitle IX Coordinator/Deputy Title IX Coordinator? ATime Requirements

AHuman Resources? APotential Conflicts of Interest
ACo-investigators? ASoft skills
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Requirements Requirement s (cont/\'x

ANo conflict of interest or bias; undue institutional interference. AComfortable with subject matter

ANo S?XU§| stereotypes AAble to apply policies and think critically
ADetail oriented Acomfortable with conflict
AAbility to write a quality investigative report AAbility to build rapport

ADocumentation is everything ACollaborative

AOrganized AAbility to remain objective and neutral
AAnalytical skills

ATime to devote to investigation
AListening skills
AUnderstand basics of Title IX evidence rules
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JAdversarial i The Investigation Process Itself
In the context of sexual harassment that process is often APlanning
Inescapably adversarial in nature where contested allegations Alnterviewing
of serious misconaduct carry high stakes for all participants. AReport Writing
1d. at30097. ATie to the hearing process
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The Minimum and Maximum Role of the Title IX

The Minimum and Maximum Role of the Investigator

Cont Ad

Investigator

A.C a n'!p uses ar e' no longer permitte t AGather all relevant information regarding an allegation of sexual
investigator model under Title IX. harassment.
AA separate decision -maker (or panel of decision -makers) must Alnterview all relevant parties
make a final determination of responsibility. Acollect and organize  relevant evidence
AThis will be a shift in the function of the investigator on some campuses. Acredibility Assessments?

AWeighing Evidence?
AWrite a detailed investigative report
A[Separate module on writing an investigative report.]

AWhat, then, is the scope of the investigative report?
APurpose? Tone? Format?

AWwill the investigator become a witness in the hearing or play
other roles?

AMake recommendations for interim measures or accommodations?

AFindings of Responsibility A Remember: There must be a separate
decision -maker.
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Sample Policy Elements

Sample Policy Elements Continued

Alntroduction

AScope
ASupport services, supportive measures, and how
to access
ATitle UX CoordinatorAs contact in

deputy coordinators) and how to report
AMandated reporters
ADefinitions of key terms, such as sexual
harassment and consent
ATimeframes, both for reporting and for
resolution

AcConfidentiality of information generally
ARequests for confidentiality

AOpportunity to provide/access to information
AProhibition against retaliation

ASanction and remedies, and how they will be
determined

AFormal complaints
AGrievance process
AEvidentiary standard
ANotification of outcome
AAppeal process
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Scope/Off -Campus Jurisdiction

While such situations may be fact specific, recipients must consider
whether, for example, a sexual harassment incident between two students
that occurs in an off -campus apartment (i.e., not a dorm room provided
by the recipient) is a situation over which the recipient exercised
substantial control; if so, the recipient must respond to notice of sexual
harassment that occurred there.
Id. at 30093.

in an educati;"%n

ITLE
& IX
... [A] complainant must be participating in or attempting to participate in the

education program or activity of the recipient with which the formal complaint is filed as
provided in the revised def §106.30;ithis provisién tethérd r ma |

a recipientAs obligation to investigate a com
complainantAs involvement (or desire to be in
or activity so that recipients are not required to it and adjudi

where the complainant no longer has any involvement with the recipient while
recognizing that complainants may be affiliated with a recipient over the course of many
years and sometimes complainants choose not to pursue remedial action in the
immediate aftermath of a sexual harassment incident. . . .

Id. at 3008687 (emphasis added).

47EQNASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@?‘ﬁed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

... For the purposes of this section,  §§106.30, and 106.45,

"ddeducation program or activityA
circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the

sexual harassment occurs, and also includes any building

owned or controlled by a student organization that is officially
recognized by a postsecondary institution.

(emphasis added)
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8106.8(d) Application outside the United States.

aAEq
CUTITLE
& X _L:

The requirements of paragraph (c) of this section apply only to
sex discrimination occurring against a person in the United
States.
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Relevance

Rel evance Cont Ad

The final regulations do not define relevance, and the
ordinary meaning of the word should be understood
and applied.

Id.at 30247 n. 1018.

The new Title IX regulations specifically . . .

... require investigators and decision -makers to be trained on

issues of relevance, /ncluding how to apply the rape shield

provisions (which deem questions and evidence about a

compl ainantAs prior sexwual histor
limited exceptions).

/d. at 30125
(emphasis added).

[Also covered in a separate module.]
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Prior Sexual History/Sexual Predisposition

Rape Shield Language

Section 106.45(b)(6)(i) -(ii) protects complainants (but not

respondents) from questions or evidence about the

compl ainant As prior sexual behav
mirroring rape shield protections applied in Federal courts.

Id. at 30103 (emphasis added).

[Tlhe rape shield language §1106.45(b)(6)(ilji) bars questions or
SOARSYOS lo2di I O2YLIXFAYEIYHQa &
exceptionyand abouted2 Y LI F Ayl Vi Q&8 LINA2NJ &S
two exceptions

1) if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr

2)if the question or evidence concerns sexual behavior between
the complainant and the respondent and is offered to present

Id. at 30336 n. 1308 (emphasis added).
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Consent and Rape Shield Language

[A] recipient selecting its own definition of consent must apply suc
definition consistently both in terms of not varying a definition from one
grievance process to the next and as between a complainant and
respondent in the same grievance process. The scope of the questions
or evidence permitted and excluded under the rape shield langud&ge in
106.45b)@)MH AA O At f RSLISYR Ay LI NI 2
consent, but, whatever that definition is, the recipient must apply it
consistently and equally to both parties, thereby avoiding the ambiguity
feared by the commenter.

Id.at 30125.
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Rape Shield Language

[Tlhe rape shield language in this provision:

AO2yaARSNE Ittt ljdzSaitrazya yR S@A
predisposition irrelevant, with no exceptions

AljdsSaitrzys yR SHARSYOS I 62dzi |
are irrelevant unless they meet one of the two exceptions

A andljdzS&iGA2ya yR SOARSYOS | 62dzi
predisposition or prior sexual behavior are not subject to any special
consideration but rather must be judged like any other question or
evidence as relevant or irrelevant to the allegations at issue.

1d.at 30352 (emphasis added).
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Rape Shield Protections and the Investigative Report

[MKS Ay@SadGAaalriaardsS NBLRNI
evidence, and thus at that point the rape shield
protections would apply to preclude inclusion in the
investigative report of irrelevant evidence.

Id.at 3035354.
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Bias, Impatrtiality,
Conflicts of Interest, Sex
Stereotypes
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Bias/Prejudice/Stereotypes/Prejudgment/Conflic
ts of Interest

Bias/Conflicts of Interest

[SJome complair , including or girls of color, face school
level responses to their reports of sexual harassment infected by bias,
prejudice, or stereotypes. Id. at 30084.

§106.45(b)(1)(iii) [prohibits] Title IX Coordinators, investigators, and

decision -makers, and persons who facilitate informal resolution processes

from having conflicts of interest or bias against complainants or

respondents generally, or against an individual complainant or

respondent, [and requires] training th.
impartially, including by avoiding prejudgiment of the facts at issue, ~ d.
conflicts of interest, and bias.jf

Section 106.45(b)(1)(iii) requires Title IX Coordinators,
Investigators, decision -makers, and individuals who facilitate

any informal resolution process to  be free of bias or conflicts of
interest for or against complainants or respondents  and to be
trained on how to serve impartially .

Id. at 30103 (emphasis added).
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=

3 Bi a slkpeazuw. University of Nebraska e,

With respect to the claim of bias, we observe that the committee
members are entitled to a presumption of honesty and integrity unless
actual bias, such gsersonal animosity, illegal prejudice, or a

personal or financial stake in the outcon@an be proven. . . The
allegations Ikpeazu makes in support of his bias claim are generally
insufficient to show the kind of actual bias from which we could
conclude that the committee members acted unlawfully.

Ikpeazu v. University of Nebraska5 F.2d 250, 254
(8th Cir. 1985) (internal citations omitted).
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APersonal animosity
Alllegal prejudice
APersonal or financial stake in the outcome

ABias can relate to:

ASex, race, ethnicity, sexual orientation, gender identity, disability or
immigration status, financial ability or other characteristic

Reg, 30026 (May 1




Does DOE require 3qu;’iﬁ?-,_

Conflict of Interest

The Department declines to specify that training of Title IX personnel

must include implicit bias trainingthe nature of the training required A confiict between the private interests and the
under§Mnc dnpo oV OMUOAAAD A& fSTO (2 - . L.
I OKASOSE GKS LINBEGAAAZY QA RANBOGA official responsibilities of a person in a position
on how to serve impartially and avoid prejudgment of the facts at issue, of trust.

conflicts of interest, and bias, and that materials used in such training
avoid sex stereotypes.

Id. at 30084.

merriam-webster.com
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Impartial

Prejudgment
Not partial or biased: treating or affecting all A judgment reached before the evidence is
equally available

merriamwebster.com -
websterdictionary.org
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Stereotype

something conforming to a fixed or general pattern;
a standardized mental picture that is held in common

Prejudice

An opinion or judgment formed without due
examination, prejudgment; a leaning toward one side

of a question from other considerations than those by members of a group and that represents an
belonging to it; and unreasonable predilection for, or oversimplified opinion, prejudiced attitude, or uncritical
objection against, anything; especially an opinion or judgment.

leaning aadverse to anything, without just grounds, or
before sufficient knowiedge.

) merriam-webster.com
websterdictionary.org
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JSex Stereotypesi

A What is asexstereotype? What does DOE mean by this term? Al Title 1X personnel should serve in their roles impartially.

A What are some examples of sex stereotypes? All Title X personnel should avoid
A An example of a scholarly paper on stereotypes: Aprejudgment of facts

A S. Kanahara Review of the Definitions of Stereotype and a Proposal for a o

Progressive Modelndividual Differences Research. Vol. 4 Issue 5 (Dec. 2006). Apreyuzﬂce
A Sex stereptypes are to be avo!ded in tralnlng and in ac'gual practice. Aconflicts of interest
A Be especially careful when doing case studies of any kind. i
A Anyone can be a complainant or respondent, and all are individuals! Abias
Asex stereotypes

49%@NASPA/Hierophant Enterprises, IﬂQZl.Copyria?l?ed material. Express permission to post this
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Whose side are you on?

You now have the legal

You have no 3si dej 0 foundations to take the next
integrity of the process. step in the NASPA Title IX
Training Certificate program!

SOJ©NASPA/Hierophant Enterprises, IﬁQZl.Copyria?&ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
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& NASPA.
Student Affairs Administrators
I in Higher Edugatmn L.
Thank You! Devéloplng Policies, WASR4
Procedures and v X
Assessment to Practices [ TITLE
f 0 I I 0 W Y Eri::srst?:fe Law, Charles A. Dana Chair, and Director of E \ Ix y 0‘;

the Center for Excellence in Higher Education Law and
Policy Stetson University College of Law

AN
o

O/, ——
"6 ce

Dr. Jennifer R. Hammat

Dean of Students

University of Southern Indiana Copyrighted material. May not be
reproduced without permission.
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This Module is Designed for:

TRACK 1z Title IX Coordinators

TRACK 2z Title IX Decision -Makers and
Student Conduct Administrators

on Account ab.:ﬁ"",f,}ﬂ

Recipients cannot be guarantors that sexual harassment will

never occur in education programs or activities , but recipients

can and will, under these final regulations, be held accountable

for respondiing to sexual harassment in ways designed to

ensure compl ainants/A equal access
depriving any party of educational access without due process

or fundamental fairness.

(2o ed. Reg. 30026 (May 19, 2020) (inalrule) online at

50%)NASPA/Hierophant Enterprises, IﬂQZl.Copyria?l?ed material. Express permission to post this
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Not Merely 3Checki ngy,

Recipients, including universities, will not be able to simply
check off boxes without doing anything. Recipients will need to
engage in the detailed and thoughtful work of informing a
complainant of options, offering supportive measures to
complainants through an interactive process described in
revised § 106.44(a), and providing a formal complaint process
with robust due process protections beneficial to both parties
as described in § 106.45.

Id. at 30091.

Operationalizing the new
Title IX regulations requires
making certain choices.

3Tuningji is i mp

50chNASPA/Hierophant Enterprises, IﬁQZl.Copyria?ﬁed material. Express permission to post this
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Regul ations U4ntend to_:“@P

[TIhese final regulations leave recipients the flexibility to choose to follow

best practices and recommendati ons coni
guidance or, similarly, best practices and recommendations made by non

Department sources, such as Title 1X consultancy firms, legal and social

science scholars, victim advocacy organizations, civil libertarians and due

process advocates, and other experts. Id. at 30030.

[TIhese final requiations leave recipients legitimate and necessary
flexibility to make decisions regarding the supportive measures, remedies,
and discipline that best address each sexual incident.

Id.at 30044.
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wASEs,

JFl exi bility;j ContAd‘:"“Irxu_‘_

Within the standardized  § 106.45 grievance process, recipients retain significant
flexibility and discretion, including decisions to:

A designate the reasonable time frames that will apply to the grievance process;

Ause a recipientAs own employees as investigat.
those functions to contractors;

Adetermine whether a partyAs advisor of choice
process;

A select the standard of evidence to apply in reaching determinations regarding
responsibility;

A use an individual decision -maker or a panel of decision  -makers;

A offer informal resolution options;

A impose disciplinary sanctions against a respondent following a determination of
responsibility; and

A select procedlures to use for appeals. Id.at 30097 (bullets added).



Policy Basics

AsSingle policy or multiple policies?
AWho creates policy? You? Your TIX Team? Conduct? Committee?

Counsel?
POIicy BaSiCS' ATitle IX & A Student Conduct (reference each other)
What Should be Included? e A tone ol
: AConsensual relations policies (do you have these?)
ATerminology
A3Complainantj vs. J3Alleged to be the V
sexual harassmentij/jSurvivori
A3Respondentj vs. J3Reported to be the P
constitute sexual harassmentj

AFormal complaint, document filed by a complainant, supportive measures
Awhat is a 3day?j (Business day, calend:

51]©NASPA/Hierophant Enterprises, IﬂQZl.Copyriaﬁ%ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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proprietary reasons, except by the original author(s), is strictly prohibited.

Policy Elements . .|x.. h Policy Elements

Alntroduction - AcConfidentiality of information generally

AScope ARequests for confidentiality

ASupport services, supportive measures, and how AOpportunity to provide/access to information
to access AProhibition against retaliation

ATitle UX CoordinatorAs contact in ASanction and remedies, and how they will be
deputy coordinators) and how to report determined

A3Mandated reportersi AFormal complaints*

ADefinitions of key terms, such as sexual AGrievance process
harassment and consent AEvidentiary standard

ATimeframes, both for reporting and for ANotification of outcome
resolution AAppeal process

51‘@’)BNASPA/Hierophant Enterprises, IﬁﬂZl.CopyriBHed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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Definitions of Offenses to Be Included in

Policies

}JSexual Har as s m®norgilest] [ Th,,mp
;;". I!_.‘.L:

i. Sexual harassment . .
Sexual harassment means conduct on the basis of sex that satisfies one or

ii. Sexual assault more of the following:

1. Non -consensual sexual contact, and (1) An employee of the recipient conditioning the provision of an aid,
2. Non -consensual sexual intercourse 6SYSTAUSZ 2N aSNWAOS 2F (KS NBOALMASYydH 2
iii. Domestic violence unwelcome sexual conduct;

(2) Unwelcome conduct determined byeasonable persoto be so

iv. Dating violence N P . B N N
9 severe, pervasive, and objectively offensive that it effectively denies a person

V- Sexual exploitation* ) ) Sliddt F0OSaa (2 (KS NBOALASY(dQa SRdO G
vi. Stalking State law considerations! 600 G{8EdAt raaldidée ra RSTAYSR Ay
vii. Retaliation* Ggr2t SyO0Sé a4 RSTAYSR Ay on | ®{d/ & MHHCG
viii.. Intimidation* AY on | ®{®/ ® MHHGMOLI 0Oy 0T 2NJ qadltlAy3

ix. Actual Knowledge
(emphasis added)
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3 Co n s @motpefined in New Regulations ;.
e X o
Awhat will your definition be? o
A Affirmative consent?
AWill distribute across multiple offenses

AElements
A consent is a voluntary agreement to engage in sexual activity;
A someone who is incapacitated cannot consent;

A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or because of
an intellectual or other disability that prevents the student from having the capacity to give
consent)

A past consent does not imply future consent;
A silence or an absence of resistance does not imply consent;

A consent to engage in sexual activity with one person does not imply consent to engage in sexual
activity with another;

A consent can be withdrawn at any time; and
A coercion, force, or threat of either invalidates consent.

517

3JStal ki ng}i

(Clery Act, »=
A o TINLE
Definition X
Stalking. (i) Engaging in a course of conduct directed at a specific .
person that would cause a reasonable person to ?
(A) Fear for the personAs safety or th
(B) Suffer substantial emotional distress.
(ii) For the purposes of this definition ~ ?
(A) Course of conduct means two or more acts, including, but not
limited to, acts in which the stalker directly, indirectly, or through third
parties, by any action, method, device, or means, follows, monitors,
observes, surveils, threatens, or communicates to or about a person,
or interferes with a personAs property.
(B) Reasonable person means a reasonable person under similar
circumstances and with similar identities to the victim.
(C) Substantial emotional distress ~ means significant mental
suffering or anguish that may, but does not necessarily, require
medical or other professional treatment or counseling. s 668.46(a)

©NASPA/Hierophant Enterprises, IﬂQZl.Copyriamed material. Express permission to post this
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proprietary reasons, except by the original author(s), is strictly prohibited.

e
LS

JDomestic Violencej (.

Domestic violence. (i) A felony or misdemeanor crime of violence committed ?

(A) By a current or former spouse or intimate partner of the

victim;

(B) By a person with whom the victim shares a child in common;

(C) By a person who is cohabitating with, or has cohabitated with, the
victim as a spouse or intimate partner;

(D) By a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the jurisdiction in which the crime of
violence occurred, or

(E) By any other person against an adult or youth victim who is
protected from that personAs acts under the d
of the jurisdiction in which the crime of violence occurred.

34 C.F.8668.46(a)

ing Violenceij (.ﬁﬁ_‘:

Dating violence. Violence committed by a person who is or has been in
a social relationship of a romantic or intimate nature with the victim.
(i) The existence of such a relationship shall be determined based on
the reporting partyAs statement and w
of the relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship.
(ii) For the purposes of this definiton ~ ?

(A) Dating violence includes, but is not limited to, sexual or
physical abuse or the threat of such abuse.

(B) Dating violence does not include acts covered under the
definition of domestic violence.

34 C.F.8668.46(a)

51%@NASPA/Hierophant Enterprises, IﬁQZl.Copyriamed material. Express permission to post this
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=

Title IX Coordinator Information ( §106.8) e

Reci pients must notify¥Y.
A Applicants for admission and employment
AStudents
AEmployees
AAII unions or professional organizations holding collective bargaining or
professional agreements with the recipient
Yof the contact information for thi
AName or Title
AoOffice address
AEmail address
ATelephone number

521

. A . . aR3Pa
Dissemination of Information §106.8.(th‘
Notice of Non -Discrimination and Title IX Coordinator .
Information on:

AWebsite

AHandbooks

AcCatalogs
For

A Applicants for admission and employment

A Students

AEmployees

AAIl unions or professional organizations holding collective bargaining or
professional agreements with the recipient
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Title IX Personnel

Title IX Personnel

A Title IX coordinatar MUST be designated

A Title IX investigator

A Title IX decisiomaker(s)/Appellate officer(s)

A Anyone implementing an informal process (if offered)

A The Title IX coordinator can be the investigator.

A The decisiomaker cannot be the same person as the
investigator or the Title IX coordinator.

A Case managers?

52%)NASPA/Hierophant Enterprises, IﬂQZl.Copyriaﬁ%ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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Outsourcing/Requiring Legally Trained Title IX Operatives

The Department notes that nothing in the final regulations

precludes a recipient from carrying out its responsibilities under s
106.45 by outsourcing such responsibilities to professionally trained

i nvestigators and adjudicators outs
operations. The Department declines to impose a requirement that

Title IX Coordinators, investigators, or decision  -makers be licensed
attorneys (or otherwise to specify the qualifications or experience
needed for a recipient to fill such positions), because leaving

recipients as much flexibility as possible to fulfill the obligations that
must be performed by such individuals will make it more likely that

all recipients reasonably can meet their Title IX responsibilities.

Id. at 30105.

Personnel Decisions

A Should we appoint deputy Title IX coordinators?
A [T]he recipient may need to or wish to designate multi Title IX Cq or desig!
Title 1X Coordinator and additional staff to serve as ﬂepuly Title IX Coordinators. 1d.2130117.
A Should the Title IX coordinator take on the role of investigator, as permitted in the new
regulations?see id30135 n.596.)

A How many decision makers? (New regulations suggest training at least two so one can be the
appellate officer.)

A Single decisiomaker or a panel?

A What should we outsource? Advantages/disadvantages?

A Budgetary concerns/limited staff on very small campuses

ABias

A Conflicts of interest?

A Appropriate relationships between Title IX coordinator and other functions.
A Role of counsel?

52%NASPA/Hierophant Enterprises, IﬁﬂZl.Copyriaﬂ?ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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Training

Ada. Sald LINY OGAOSaéké9ELISNIaE K/ SNIAFAOL L
A Impartiality of Title IX operatives
A No bias
A No conflicts of interest
A No sexual stereotypes in tralnmg materials
ACNIAYAY3 2y (KS AyaidraddziazyQa aLISOATA
ACNIAYAYy3 2y GNBtSOFyOSé 2F SOARSYyOS 1
A Training on technology used in hearings
A We assume that all recipients will need to train their Title IX Coordinators, an
investigator, any person designated by a recipient to facilitate an informal
resolution process (e.g., a mediator), and two decisiatkers (assuming an
additional decisiormaker for appeals). We assume this training will take
approximately eight hours for all staff at the . . . IHE level.
Id. at 30567.
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JActual Knowl
Noti ce, JManda
Reportersi



JActual

K n 081406.80¢y e §

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipientAs Title UX Coor
who has authority to institute corrective measures on behalf of the recipient , or

to any emplc ofan ry and . ry school. 11 of
knowledge based solely on vicarious liability or constructive notice is insufficient
to jtute actual e This /s not met when the only official of

the recipient with actual knowledge is the respondent. The mere ability or

obligation to report sexual harassment or to inform a student about how to

report sexual harassment, or having been trained to do so, does not qualify an

individual as one who has authority to institute corrective measures on behalf of

the recipient.  Not /i cej as wused in this paragraph
report of sexual harassment to the Title IX Coordinator as described in §106.8(a).

(emphasis added)

JOfficials t h

AWho is an official with authority ~ ? authority to redress?
ATitle IX coordinator

AcCsas?
A Who else?
Determining whether an individual is an 3of
depends on the specific facts relating to a
and duties held by officials in the recipie
category of officials as the equivalent of
for purposes of the DepartmentAs resolution
1d. at 30039.

y instituti i decide which officials to ize to institute

corrective on behalf of the Title IX Ct and officials with

authority to institute corrective measures on behalf of the recipient fall into the same
category as employees whom guidance describ
harassment . j Id. (emphasis added).

52%c':)NASPA/Hierophant Enterprises, IﬂQZl.Copyriaﬁ(%ed material. Express permission to post this
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Actual Knowledge/Employees

Forallrecipients, noti ce to the recipientAs t
official of the recipient who has authority to institute corrective

measures on behalf of the recipienti
authorityj) conveys actual knowledge

recipientAs response obligations
Id. at 30039 (emphasis added).

NOTE: The Department of Education has discontinued use of the term and
previous structure of J3r edsnpaonndsaitbel de reenppolroty
Rat her than using the phrase Jresponsi bl e
descri be the pool/ of employees to whom not
obligations. 1d.

Limiting Mandatory Reporters

A Rejection of

Triggering a recipientAs response obligati o o
with authority has notice  respects the autonomy of a complainant in a postsecondary
institution better than the responsible employee rubric in guidance

/d. at 30040 (emphasis added).

[T]he approach in these final regulations allows postsecondary institutions to decide which of
their employees must, may, or must only with
to the recipient AyaTireper HXt €owhamnatways trig
response obligations, no matter who makes the report).

/d. (emphasis added).
We believe that the best way to avoid reports J
Jswept wunder the rugf by postsecondary i[institut
guidance did) to insist that all postsecondary institutions must have universal or near -
universal mandatory reporting. . .. whether universal mandatory reporting for postsecondary

institutions benefits victims or harms victims is a complicated issue as to which research is
conflicting . Id. at 30106 n.482 (emphasis added).
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=

JUni ver s al mandator‘_:ylrxu',r

[N]othing in the proposed or final regulations prevents
recipients (including postsecondary institutions) from
instituting their own policies to require professors, instructors,
or all employees to report to the Title IX Coordinator every
incident and report of sexual harassment [ i . eniversal 3
mandatory reporting policy { ] .

1d at 30107 (emphasis added).
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3Mandatory Reporter i

AShoul d YHEAs designate a |large
reportersj even if they are per

APros/cons?

AcConflicts in research?

AHow much time to you have to notify folks of the change?

ADoes it make sense to stay the course  z for this first year,
and wait and see if a change is needed?
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IJNoticei}

Notice results whenever . . . Title IX Coordinator, or any official with authority:

witnesses sexual harassment; hears about sexual harassment or sexual

harassment allegations from a complainant (i.e., a person alleged to be the

victim) or a third party (e.g., the compl
written or verbal complaint about sexual | 1t or sexual b it

allegations; or by any other means. T7hese final regulations emphasize that ~ any
person may always trigger a recipientAs r
harassment to the Title IX Coordinator using contact information that the
recipient must post on the recipientAs we
need to be the complainant (e, the person alleged to be the victim);,  a report

may be made by Jany personj who believes
occurred and requires a recipientAs respo

Id.at 30040 (emphasis added, internal citations omitted).

AReport from the complainant

AThird party report (3bystanderj
AAnonymous report (by the complainant or by a third party)

See idat 30087.
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Anonymous Reports

ce Cont Ad

[T]he Department does not take a position in the NPRM or these final regulations
on whether recipients should reports of sexual
harassment . . .

Id. at 30087.

[lJf a recipient cannot identify any of the parties involved in the alleged sexual

based on the report, then a resp that is not clearly
unreasonable under light of these known circumstances will differ from a
response under circumstances where the recipient knows the identity of the
parties involved in the alleged harassment, and the recipient may not be able to
nmeet its obligation to, for instance, offer supportit to the unk
complainant.

Id. at 30087.

[N]otice of sexual harassment or allegations of sexual harassment to the
recipientAs Title UX Coordinator or t.
corrective measures on behalf of the
authorityj) will trigger the recipien
Postsecondary institution students have a clear channel through the Title

IX Coordinator to report sexual harassment, and §106.8(a) requires

recipients to notify all students and employees (and others) of the Title IX

CoordinatorAs contact information, so
harassment in person, by mail, telephone, ore  -mail (or by any other
meansthat r esul ts in the Title UX Coordina

or written report ), and specifies that a report may be made at any time
(including duringnon -busi ness hours) by mail to t
office address or by using the listed telephone number or e -mail adaress.

Id.at 30106 (emphasis added).
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Scope, Jurisdiction, and
Tuning with Other
Campus Policies

539

JStatute of Li mita-;zﬁir;?_‘:

The Department does not wish to impose a statute of limitations for filing a formal complaint
of sexual harassment under Title IX. . . .

... [A] complainant must be participating in or attempting to participate in the education

program or activity of the recipient with which the formal complaint is filed as provided in the
revised definition &LO08f80mat heempravhsjonntett
obligation to investigate a complainantAs for me

(or desire to be involved) i n t hesothetwipitsart Ns €
not required to ir nd adjit jons where the inant no longer has
any ir with the ipient while izing that i be affiliated with

a recipient over the course of many years and sometimes complainants choose not to pursue
remedial action in the immediate aftermath of a sexual harassment incident. The Departrment
Dbelieves that applying a statute of lir i result in arbitrarily denying remedies to
sexual harassment victims.

Id. at 3008687 (emphasis added).



3JStatute of Limitationsj a%d
Complaint o T L

[Tlhe § 106.45 grievance process contains procedures designed to take into

account the effect of passage of time o
jons of sexual h For wle, if a formal complaint of

sexual harassment is made several years after the sexual harassment

allegedlly occurred,  § 106.45(b)(3)(ii) provides that . . .

A if the respondent is no longer enrolled or employed by the recipient, or

A if specific circumstances prevent the recipient from gathering evidernce
sufficient to reach a determination as to the formal complaint or
allegations therein,

... then the recipient has the discretion to dismiss the formal complaint

or any allegations therein. Id. at 30087 (bullets added).

... For the purposes of this section,  §§106.30, and 106.45,
"bdbeducation program or activityA
circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the

sexual harassment occurs, and also includes any building

owned or controlled by a student organization that is officially
recognized by a postsecondary institution.

(emphasis added)
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§106.8(d) Application outside the United States. ' im; .
s

The requirements of paragraph (c) of this section apply only to
sex discrimination occurring against a person in the United
States.

Addressing Sexual Assaults Out'i
Obligations Under Title IX '1 “lrxu Ju

Nothing in the final regulations  precludes a recipient from applying the § 106.45
grievance process to address sexual assaults that the recipient is not required to
address under Title IX.
1d. at 30065 (emphasis added).
[A] recipient may choose toaddress conduct outside of or no
progr am o r evem thaugh\itletXydoes not require a recipient to do so.
Id. at 30091 (emphasis added).
[ E]ven [ f all eged sexual harassment did no
program or activity,  dismissal of a formal complaint for Title IX purposes does
not preclude the recipient from addressing that alleged sexual harassment under
the recipientAs oReapientsomyealsaochoose tomrotidec t .
ipporti to any inant, of whether the alleged
sexual harassment is covered under Title IX. Id. at 30093 (emphasis added).

Tuning? Traps?

54‘@’)BNASPA/Hierophant Enterprises, IﬁQZl.Copyriaﬁed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

B S
3JNosexual Har assment Se‘x;mle
5 0

... §106.45 applies to formal complaints alleging sexual

harassment under Title 1X, but not to complaints alleging sex

discrimination that does not constitute sexual harassment
(FInoaxuval harassment sex discri mi
non -sexual harassment sex discrimination may be filed with a

reci pientAs Title 494X Coordinator
and equitablej grievance procedur
and publish pursuantto  § 106.8(c).

Id. at 30095.

545

Conduct That Does Not Meet Sexual Harassment

Definition

Al |l egations of conduct that do not mee& th
106. 30 may be addressed by the recipient u
code of conaduct . . . 1d. at 30095.

Recipients may continue to address harassing conduct that does not meet the §

106. 30 definition of sexwual harassment, as
change to § 106.45(b)(3)(i) to clarify that dismissal of a formal complaint because

the allegations do not meet the Title IX definition of sexual harassment, does not
preclude a recipient from addressing the alleged misconduct under other provisions

of the recipientAs olwa300m8¢mephagshddedonduct .

Similarly, nothing in these final regulations prevents a recipient from addressing

conduct that is outside the DepartmentAs

sexual harassment occurring outside the r

or occurring against a person who is not located in the United States. [, .
1d. at 30038 n.108 (emphasis added). Tuning? Traps
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Scope/Off -Campus Jurisdiction

8§8106. 45 may not be ci

... by processing sexual harassment complaints under non -Title IX
provisions of a recipientAs code of co
har as s me§i@6/30 constitutes the conauct that these final

lations, imp ing Title 1X, ... Wihere a formal

compl aint alleges conduct that meets t

harassment, f a reci pi§éisgs. must comply w

Id. at 30095.

547

While such situations may be fact specific, recipients must consider whether, for
example, a sexual harassment incident between two students that occurs in an
off-campus apartment (i.e., not a dorm room provided by the recipient) is a
situation over which the recipient exercised substantial control, if so, the
recipient must respond to notice of sexual harassment that occurred there.

Id. at 30093,

Will colleges eliminate RSO recognition?

Will RSOAs choose to leave?
Relationship Agreements

Study Abroad?
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RSOAs/ Greek Life

[Tlhere is no exemption from Title /X coverage for fraternities and

sororities, and in fact these final regulations specify in $§106.44(a) that the
education program or activity of a postsecondary institution includes any
building owned or controlled by a student organization officially

recognized by the postsecondary institution .

Id. at 30061 (emphasis added).

Organizational Responsibility Under Title IX  qpe |
a2 1K pe

st

The § 106.45 grievance process . . . contemplates a proceeding

against an individual respondent to determine responsibility

for sexual harassment.  The Department declines to require

recipients to apply §106.45 to groups or organizations against

whom a recipient wishes to impose sanctions  arising from a

group member being accused of sexual harassment because

such potential sanctions by the recipient against the group do

not involve determining responsibility for perpetrating Title IX

sexual harassment but rather involve determination of whether

the group violated the recipient/

1d. at 30096 (emphasis added).
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No Reasonable Cause Threshold

The Department declines to add a reasonable cause threshold

into §106.45. The very purpose of the  § 106.45 grievance

process Is to ensure that accurate determinations regarding
responsibility are reachea, impartially and based on objective

evaluation of relevant evidence; the Department believes that

goal could be i mpeded i f a recipi
pass judgment on the sufficiency of evidence to decide if

reasonable or probable cause justifies completing an

Investigation.

Id. at 30105.

551

Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. The criteria that the Title IX
Coordinator must consider are statutory criteria under Title IX or criteria

under case | aw i nt edisgrimnationmgndafeiwith e U XA
respect to discrimination on the basi
program or activity against a person in the United States, tailored for

administrative enforcement. Additionally, these final regulations do not
preclude action under another provisi:
as clearly stated in revised § 106.45(b)(3)(i), if the conduct alleged does not

meet the definition of Title IX sexual harassment.

Id. at 30090 (internal citation omitted, emphasis added).



Classroom Behavior

Nothing in the final regulations reduces or limits the ability of a teacher to respond to
classroom behavior. If the in -class behavior constitutes Title IX sexual harassment, the
school is responsible for responding promptly without deliberate indifference , including

offering to the which may include
ing the i from the ing the about
appropriate behaw'q/, and taking other actions that meet the §106.30 definition of

Jsupportive measuresf while a grievance proces
sexual harassment incident.  If the in -class behavior does not constitute Title IX sexual
harassment (for example, because the conduct is not severe, or is not pervasive), then

the final regulations do not apply and do not affect a decision made by the teacher as to

how best to discipline the offending student or keep order in the classroom.

Id. at 30069 (emphasis added).

Who is a 3teacherj and what is a J3classro
Are teachers prohibited from addressing serious violations at the time they are
occurring?

- aASH
Chilling effect? ;'E‘; ;
The Department does not believe that evaluating verbal harassment
situations for severity, pervasiveness, and objective offensiveness will
chill reporting of unwelcome conduct, because recipients retain
discretion to respond to reported situations not covered under Title IX.
Thusrecipients may encourage students (and employees) to report
any unwanted conduct and determine whether a recipient must
respond under Title IX, or chooses to respond under aTitle X

policy.

Id.at 30154 (emphasis added).
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Trigger Warnings?

Tuning with Other Policies and Campus Functions

These final regulations neither require nor prohibit a recipient from providing &
trigger warning prior to a classroom discussion about sexual harassment

including sexual assaul€ 106.6(d)(1) does assure students, employees (including
teachers and professors), and recipients that ensuringdiserimination on the

basis of sex under Title IX does not require restricting rights of speech, expression,
and academic freedom guaranteed by the First AmendnwWhether the recipient
would like to provide such a trigger warning and offer alternate opportunities for

Astudent and Organizational Conduct
AEmployment Conduct

ADisability Services

AEquity

ASecurity

AThreat Assessment

those students fearing renewed trauma from participating in such a classroom
RAaOdaaAz2y Aa sAGKAY GKS NBOALASYGQa

1d.at 30419 (emphasis added).

ABias Incident Reporting
ACare Team Reports
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Prompt Responses

The final regulations require recipients to respond promptly by:

A offering supporti 1o every complainant (i.e., an individual who is
. alleged to be the victim of sexual harassment);
Prompt, Equitable, A etaining fom inposing disciplinary sanctions on a respandent without frst
following a prescribed grievance process;
Reasonable A jgating every formal int filed by a or signed by a Title

IX Coordinator; and

A 9 1o restore or preserve a
compl ai nant s equal educational access an

sponsible for sexual

Id. at 30034 n.60 (bullets added).
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Prompt Timeframes

Equitable Responses

A No 60-day rule
AWhat is 3promptij?
AWhat timeframes should we set?

A Examples of possible delays?
AAbsence of a party, a partyAs advis
enforcement activity; or the need for language assistance or
accommodation of disabilities §106.45(b)(1)(v)

[ T] he recipientAs response must treat
equitably, ing that for a complainant, the recipient must offer

supportive measures, and for a respondent, the recipient must follow a

grievance process that complies with  § 106.45 before imposing

diisciplinary sanctions.

Id. at 30044.
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Reasonable/Clearly Unreasonable L

In addition to the specific requirements imposed by these final regulations, all other

aspects of a recipientAs response to sexual ha
not clearly unreasonable in light of the known circumstances. Recipients must also

document their reasons why each response to sexual harassment was not

el tely indfferent Id. at 30046 (internal citations omitted, emphasis added).

Section 106.44(b)(2) ing that recipient to sexual must
Lbe non -deliberately indifferent, meaning not clearly unreasonable in /ight of the
known circumstances . . . Id. at 30046 n.182 (emphasis added).

[lJf a recipient does not provide supportive measures as part of its response to

sexual the recipient i must why that response was
not clearly unreasonable in light of the known circumstances (for example, perhaps
the i did not want any i

Id. at 30046 n.183 (emphasis added).

Law Enforcement
Activity/ Criminal
Proceedings
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Concurrent Law Enforcement Activity

Law Enforcement Cannot Be Used to

Skirt Title IX Process

Section 106.45(b) (1) (v) pr ovintasmauybrempnimafmmgf pit
completion of a grievance process is subject to temporary delay or limited extension for good
cause, which may include concurrent law enforcement activity . Section 106.45(b)(6)(i) provides
that the decision -maker cannot draw any inference about the responsibility or non  -responsibility
of the respondent solely based on a-expaimatory As f ai |
questions at a hearing; this provision applies to situations where, for example, a respondent is
concurrently facing criminal charges and chooses not to appear or answer questions to avoid self -
incrimination  that could be used against the respondent in the criminal proceeding. Further,
Subject to the requirements in  § 106.45 such as that eviderce sent to the parties for inspection
and review must be diirectly related to the allegations under investigation, and that a grievance
'provide for objectiy ion of all relevant evidence, inculpatory and

exculpatory, nothing in the final regulations precludes a recipient from using evidence obtained

from law enforcementin a § 106.45 grievance process. § 106.45(b)(5)(vi) (specifying that the
evidence directly related to the allegations may
or other sourcefj which could include evidence obt
(emphasis added); § 106.45(b)(1)(i).

2130099456
(emphasis adoec).
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/A] recipient cannot discharge its legal obligation to provide education
programs or activities free from sex discrimination by referring Title IX
sexual harassment allegations to law enforcement  (or requiring or
advising complainants to do so), because the purpose of law enforcement
diiffers from the purpose of a recipient offering education programs or
activities free from sex discrimination. Whether or not particular
allegations of Title IX sexual harassment also meet definitions of criminal
of fenses, the recipientAs obligation i
wlair and provide jes where appropriate, to ensure that sex
discrimination does not deny any person equal access to educational
opportunities. Nothing in the final requlations prohibits or discourages a
complainant from pursuing criminal charges in addition to a §106.45
grievance process.

Id. at 30099 (internal citation omitted).



Police Investigations

The 2001 Guidance takes a simTar
a complainant may allege harassing conauct that constitutes

both sex discrimination and possible criminal conduct. Police

investigations or reports may be useful in terms of fact

gathering. However, because legal standards for criminal

Investigations are different, police investigations or reports

may not be determinative of whether harassment occurred

under Title IX and do not relieve the school of its duty to

respond promptl!y and effectively.

Id. at 30099 n. 467.

Confidentiality
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Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to  keep confidential the identity of any individual

who has made a report or complaint of sex discrimination, including any individual who

has made a report or filed a formal complaint of sexual harassment, any complainant,

any individual who has been reported to be the perpetrator of sex discrimination, any

respondent, and any witness (unless permitted by FERPA, or required under law, or as

necessary to conduct proceedings under Title IX), and  § 106.71(b) states that exercise of

rights protected by the First Amendment is not retaliation. Section 106.30 defining

Jsupportive measuresjf i nconfidemtialtte provisiongb/ ent s t o

supportive measures except as necessary to provide the supportive measures . 7hese

provisions are intended to protect the iclentiality of i and

witnesses during a Title 44X process, subject t
igatic & with itutic i

Id. at 30071 (emphasis added).
[Separate module FERPA, and iality.)

hshs

ordersi are nO-‘jtws‘_

.. abuses of a partyAs abi 1‘_
addressed through tort law and retaliation prohibitions.
/d. at 30296.

[§106. 45(b) (5)(iii)] applies only
under [ nvestigation, AN which mear
reports sexual harassment but no formal complaint is filed, $
106.45(b)(5)(iii) does not apply; leaving recipients discretion to

impose non -disclosure or confidentiality requirements on

complainants and respondents. /d
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Non -disclosure Agreements?

Recipients may require parties and advisors to refrain from
disseminating the evidence (for instance, by requiring parties
and advisors to sign a non -disclosure agreement that permits
review and use of the evidence only for purposes of the Title IX
grievance process), thus providing recipients with discretion as

to how to provide evidence fo the parties that directly relates to

the allegations raised in the formal complaint.

/d. at 30304 (emphasis added)
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Complainant
Autonomy/Desire to Move
Forward in a Formal Process



Complainant Autonomy

A complair may only want supporti may wish to go through an
informal process, or may want fo file a formal complaint. The Department
revised § 106.44(a) to clarify that an i S0 for a complair

‘means offfering supporti irrespective of whether the complair

also chooses to file a formal complaint. Additionally, a recipient may choose to
offer an informal resolution process under §106.45(b)(9) (except as to
that an emp sexually a student). These final
regul ations thus respect a compl ainantAs a
complainant would like to proceed after a recipient becomes aware (through the
compl ai nant As own report, or any third par
ctir that a i has all ly suffered from sexual harassment.

Id. at 30086.

These final regulations obligate a recipient to initiate a

grievance process when a complainant files, or a Title IX

Coordinator signs, a formal complaint, so that the Title IX
Coordinator takes into account the wishes of a complainant

and only initiates a grievance process against the

compl ainant As wishes i f doing sc
light of the known circumstances .

1d. at 30045 (emphasis added).
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[A] compl ainantAs desire not to be ini
desire to keep the compl ainantAs /[ dent
will be overridden only by a trained individual (i.e., the Title IX

Coordinator) and only when specific circumstances justify that action.

These final regul ations clarify that
investigate when the complainant does not wish to file a formal

complaint will be evaluated by the Dep under the delit

indifference stanadard that is, whether that decision was clearly

unreasonable in light of the known circumstances.

Id. at 30045 (emphasis added).

Moving Forward Against the Wishes of a

Complainant

A Cross complaints

A Proceeding with a reluctant participant?
A Trauma?

A Triggers?

A In transit withdrawals
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Implementing
Supportive Measures

575

8106. 30( a) JSupport‘;ﬂ&u_‘\___/

e

Supportive measures means non  -disciplinary, non -punitive individualized

services offered as appropriate, as reasonably available, and without fee

or charge to the complainant or the respondent before or after the filing

of a formal complaint or where no formal complaint has been filed. Such

measures are designed o restore or preserve equal access to the

reci pientANs education program or activ
the other party, including measures designed to protect the safety of all

parties or the recipientAs educational
harassment.



8106 . 30(a)JSupport|vew«M

8106. 44(a) Cont Ad

cCont Ad

Supportive measures may include i jons of nes or other
course -related adjustments, modifications of ymlk or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and monitoring
of certain areas of the campus, and other similar measures. The recipient must
‘maintain as confidential any supporti provided to the complainant
or respondent, to the extent that maintaining such confidentiality would not
/nwa/r the ability of the recw/enl to prawde the supportive measures. The Title IX

/s resp for 19 the effective implementation of
supporm/e measures.

577

.. The Title IX Coordinator must promptly contact the
complainant to discuss the availability of supportive measures
asdefinedin 8106 . 30, consider the comp
respect to supportive measures, inform the complainant of the
availability of supportive measures with or without the filing of
a formal complaint . . .

(emphasis added)
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More on Supportive Me||rx

[A] recipient must offer supportive measures to a complainant, regardless of whether the
complainant decides to file, or the Title IX Coordinator decides to sign, a formal complaint.
Id. at 30046 (emphasis added).

[ SJupportive measures must be offered not only
but of whether an it is pending or ever occurs.

Id. (emphasis added).

[ i be offered i and may receive
measures, whether or not  a formal complaint has been filed or ~ a determination regarding
responsibility has been made . Id. at 30064 (emphasis added).

[A] recipient must offer supportive measures to any person alleged to be the victim, even if
the complainant is not the person who made the report of sexual harassment .

Id. at 3006970 (emphasis added).

Thoughts on Supportive Measures

ANo-contact orders

Al[Tlhese final regulations allow for mutual restrictions on contact between the
parties as stated in§ 106.30, and § 106.30 does not expressly prohibit other
types of necontact orders such as a onevay no-contact order.

AMoving classes? 1d.at 30521.
AHousing changes?

ATwo students in the same student organization, club, or team?
ABurden on one party but not the other?

[Separate module on supportive measures.]
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Emergency
Removal/Administrative
Leave

581

8106.44(c) Emergency removal.

Nothing in this part precludes a recipient from removing a
respondent from the recipientAs educ
emergency basis, provided that the recipient undertakes an
individualized safety and risk analysis, determines that an
immediate threat to the physical health or safety of any student or
other individual arising from the allegations of sexual harassment
Justifies removal, and provides the respondent with notice and an
opportunity to challenge the decision immediately following the
removal. This provision may not be construed to modify any rights
under the Individuals with Disabilities Education Act, Section 504 of
the Rehabilitation Act of 1973, or the Americans with Disabilities Act.



Emergency Removal of Respondent

8106.44(d) Administrative leave.

[TIhese final regulations expressly authorize recipients to remove a

respondent from the recipientAs educati
emergency basis, with or without a grievance process pending, as long as

post -deprivation notice and opportunity to challenge the removal is given

to the respondent. A recipientAs deci si.
will also be evaluated under the deliberate indifference standard.

Id. at 30046 (internal citation omitted).

Nothing in this subpart precludes a recipient from placing a

non -student employee respondent on administrative leave
auring the pendency of a grievance process that complies with
§106.45. This provision may not be construed to modify any
rights under Section 504 of the Rehabilitation Act of 1973 or the
Americans with Disabilities Act.
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Thoughts on Emergency Removal and Administrative Leave

AHow should we make this clear in our policies?

AWi Il UHEAs be at risk if they u
AlLitigation risk TRO?

ABias? De novo review by hearing?

A Closer Look at Formal
Complaints
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§106.30(a) JFor mal ‘__:}ﬁi’g

Formal complaint means a document filed by a complainant or signed by the

Title IX Coordinator alleging sexual harassment against a respondent and
requesting that the recipient investigate the allegation of sexual harassment. ~ Af
the time of filing a formal complaint, a complainant must be participating in or
attempting to participate in the education program or activity of the recipient

with which the formal complaint is filed. A formal complaint may be filed with

the Title IX Coordinator in person, by mail, or by electronic mail, by using the

contact information required to be listed for the Title IX Coordinator under $§
106.8(a), and by any addiitional method designated by the recipient.

(emphasis added)

587

JFor mal

Compl ai nt j

As wused in this paragraph, the phrase
means a document or electronic submission (such as by electronic mail or

through an online portal provided for this purpose by the recipient) that
contains the compl ainantAs physical or
Indiicates that the complainant is the person filing the formal complaint.

Where the Title IX Coordinator signs a formal complaint, the Title IX

Coordinator fs not a complainant or otherwise a party under this part or

under § 106.45, and must comply with the requirements of this part,

including § 106.45(b)(1)(ii).



JFor mal

Compl aintj

§ 106.45(b)(3)())

A Fformal complaintj s a document tha
process, but a formal complaint is not required in order for a recipient to

have actual knowledge of sexual harassment, or allegations of sexual
harassment, that activates the recipi
promptly, including by offering supportive measures to a complainant.

1d. 130030 (emphasis added).

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal

complaint. If the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in $§106.30 even if proved,

did not occur in the recipientAs ed
not occur against a person in the United States, then the recipient

must dismiss the formal complaint with regard to that conaduct for

purposes of sexual harassment under title IX or this part: such a

dismissal does not preclude action under another provision of the

reci pientANs code of conduct.
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8§ 106.45(b)(3)(ii)

§ 106.45(b)(3)(iii)

(i) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in
writing that the complainant would like to withdraw the formal
complaint or any allegations therein, the respondent is no
longer enrolled or employed by the recipient; or specific
circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the formal complaint
or allegations therein.

(i) Ypon a dismissal required or permitted pursuant to
paragraph (b)(3)(i) or (b)(3)(ii) of this section, the recipient must
promptly send written notice of the dismissal and reason(s)
therefor simultaneously to the parties.
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Dismissal of Complaint

§106.45(b)(4)

[Ijf a respondent is no longer enrolled or employed by a recipient, or if
Specific circumstances prevent the recipient from gathering evidence
sufficient to reach a determination as to the formal complaint or
allegations therein, then the recipient may dismiss the formal complaint

or any allegations therein. Id. at 30087.

[ljf a recipient dismisses a formal complaint or any allegations in the

formal complaint, the complainant should know why any of the

compl ai nant As all egations were dismiss
> 1ge such a dismissal by appealing on certain grounds. Id. at 30053,

593

(4) Consolidation of formal complaints. A recipient may

consolidate formal complaints as to allegations of sexual

harassment against more than one respondent, or by more

than one complainant against one or more respondents, or by

one party against the other party, where the allegations of

sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than

one complainant or more than one respondert, references in

this section to the singular U&pe
ddrespondent AN i nclude the plural



Thoughts on Formal Complaints §106.45(b)(2)(i)(B)
ASigned? e=— Notice of the jons of sexual j jtuting sexual
- harassment as defined in  § 106.30, includling sufficient details kriown at the time and
ADigital? with sufficient time to prepare a response before any initial interview. Sufficient details

AVerified? Include the identities of the parties involved in the incident, if krown, the conduct

AN otary? allegedly constituting sexual harassment under §106.30, and the date and location of
the alleged incident, if kriown. The written notice must include a statement that the
AAttestation or oath? is not jble for the alleged conduct and that a
APriviIeges? ination regarding ibility is made at the jon of the grie
process. The written notice must inform the parties that they may have an advisor of
AHow to handle false reports? their choice, who may be, but is not required to be, an attorney, under paragraph

(b)(5)(iv) of this section, and may inspect and review evidence under paragraph (b)(5)(vi)

of this section. The written notice must inform the parties of any provision in the
recipientAs code of conduct that prohibits kn
knowingly submitting false information during the grievance process.

AProvision for false reports/providing false information in code/policy?

(emphasis added)
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§106.71(b)(2)

Charging an individual witha — code of conduct violation for
making a materially false statement in bad faith in the course
of a grievance proceeding wunder this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding

responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.

Advisors and Hearings

[Hearings and evidence are addressed in
separate modules.]

(emphasis added)
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Oor a O BrNg a
8§ 106.45(b)(5)(iv) A Person to the Initial Meeting with the Title IX
R > :
(i) Provide the parties with the same opportunities to have = Although these final reguiations  do not expressly require recipients =
others present during any grievance proceeding, including the to allow complainants to bring a supportive friend to an initial

3 ) 3 meeting with the Title IX Coordinator, nothing in these final
opportunity to be accompanied to any related meeting or regulations prohibits complainants from doing so.  /ndeed, many
proceeding by the advisor of their choice, who may be, but is people bring a friend or family mem

. S . support, whether to assist a person with a disability or for
not required to be, an attorney, and not limit the choice or emotional support, and the same would be true for a complainant

presence of advisor for either the complainant or respondent in reporting to a Title IX Coordinator.  Once a grievance process has
any meeting or grievance proceeding; however, the recipient been initiated, these final regulations require recipients to provide
may establish restrictions regarding the extent to which the the parties with written notice of

advisor of choice , and nothing precludes a party from choosing a

aadvisor may participate in the proceedings, as long as the friend to serve as that advisor of choice.

restrictions apply equally to both parties,

See idat 30109 (emphasis added).
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JAdvi sor si

A Complainants and respondents can have any advisor of their choosing.
A Some will choose a lawyer as an advisor. Some will want a lawyer but will not be akt
to afford one. Equitable treatment issues?
A Some may have a family member, a friend, or another trusted person serve as their
advisor.
A If a party does not have an advisor, the school must provide one.
AGzBKAES GKS FAyFf NB3IdA I Gazya R2 y2G NBIdaN
the final regulations precludes a recipient from choosing to do so. Id.at 30297.
A Effective representation?
A [Plroviding parties the right to select an advisor of choice does not align with the constitutional
right of criminal defendants to be provided with effective representation.  1d.
A {K2dA R yzd/aé PASHSR L& LN} OGAOAY3 thgx odd
O2YLX FAYLFYld 2N NBaLRYyRSYyil o¢ Id.at 30299.

JWitnessesj as JAdwﬁE

The Department acknowl/ edges aldasusien t
may also serve as witnesses in Title IX proceedings, or may not wish

to conauct cross -examination for a party whom the aavisor would

otherwise be willing to advise, or may be unavailable to attend all

hearings and meetings. Notwithstanding these potential

complications that could arise in particular cases, the Department
believes it would be inappropriate
of advisors by requiring advisors to be chosen by the recipient, or

by precluding a party from selecting an advisor who may also be a

witness.

/d. at 30299 (emphasis added)
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ansey

JAd V“:I.'.IITILES'-’

The Department notes that the  § 106.45(b)(1)(iii) prohibition of Title

1X personnel having conflicts of interest or bias does not apply to

party advisors (including advisors provided to a party by a

postsecondary institution as required under $§106.45(b)(6)(1), and

thus, the existence of a possible confiict of interest where an aadvisor

/s assisting one party and also expected to give a statement as a

witness does not violate the final requiations. Rather, the perceived
HYconflict of interestAAN created un
into account by the decision  -maker in weighing the credibility and
persuasiveness of the advisor -wi t nessAs testimony.

1d. at 30299,

JWitnessesi as

Cont Ad

JAdvi sor sj

How can/should advisors participate in the process?

Section 106.45(b)(5)(vi) (evidence subject to inspection and review must be sent electronically
Ay KFENR O2Lk G2 SIFOK LI NIé |yR (K@ashlsdlie® Q&

Section 106.45(b)(5)(vii) (a copy of the investigative report must be sent electronically or in ha
O02L® G2 SFOK LI NLe& FyR GKS LI NI@& QéaasboiRidied 2 N

[T]he final regulations make one exception to the provisidlif6.45(b)(5)(iv) that recipients

have discretion to restrict the extent to which party advisors may actively participate in the
grievance process: Where a postsecondary institution must hold a live hearing with cross
examination, such crosxamination must be conducted by party advisors. 1d.at 30298 n. 1167.
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§ 106.45(b)(6)(i)

(6) Hearings.

(/i) For postsecondary institutions,
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit each p.
party and any witnesses all relevant questions and follow -up

questions, including those challenging credibility. Such cross -

examination at the live hearing must be conducted directly, orally,

and i n real time by the partyANs adv
personally, notwithstanding the discretion of the recipient under

paragraph (b)(5)(iv) of this section fo otherwise restrict the extent to

which advisors may participate in the proceedings.

605

BASES

C o 1yt
._‘Ix- .

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision  -maker(s) and parties to
simultaneously see and hear the party or the witness answering
questions. Only relevant cross — -examination and other questions may

be asked of a party or witness. Before a complainant, respondent, or

witness answers a cross -examination or other question, the

decision -maker(s) must first determine whether the question is

relevant and explain any decision to exclude a question as not

relevant. If a party does not have an advisor present at the live

hearing, the recipient must provide without fee or charge to that

party, an advisor of the recipient:.
required to be, an attorney, to conduct cross -examination on behalf

of that party.

§106. 45(b) (6) (i)

(emphasis added)
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Hearings

Adopting Rules Outside of  § 106'45(b).::';ﬁ?

§ 106.45(b) expressly allows recipients to adopt rules that apply

Az KFd A& I aKSINRYy3IEK to the recipientAs grievance proc
A Single decigiomaker vs. a panel of decision makers? under § 106.45, so long as such additional rules apply equally
A Rules of evidence? ) to both parties. For example,  a postsecondary institution
A Should all hearings be online (currently) L
A What are the differences? recipient may adopt reasonable rules of order and decorum to
A Online hearings govern the conduct of live hearings.

A Platforms? /d. at 30293 n. 1148 (emphasis added).

A Security?

A Do you record?
A Hearing rules?
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st

Reci pients may not Y-i"“&“-‘-

More on 8106.45

§ 106.45 would, for example, permit a recipient to require — .. . adopt evidentiary rules of admissibility that contravene those
parties personally to answer questions posed by an evidentiary requirements prescribed under §106.45. ..
Investigator during an interview, or ~ personally to make any

opening or closing statements the recipient allows at a live - - adopt a rule excluding relevant evidence whose probative valie

hearing, so long as such rules apply equally to both parties. Is substantially outweighed by the danger of unfair prejudice . . .

. at 30298 (emphasis added). ... adopt rules excluding certain types of relevarnt evidence (e.g., lie
While nothing in the final regulations discourages parties detector test results, or rape kits) where the type of evidence is not
from speaking for themselves during the proceedings , the e/l ther deemed UY&not relevantAA (a
Department believes it is important that each party have the concerning a complainantAs prior
right to receive advice and assistance navigating the grievance barred from use under  § 106.45 (as is, for instance, information
process. . (emphasis added). protected by a legally recognized privilege) . . .

Id. at 30294 (internal citations omitted).
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wASEs,

Rules Regarding Weight and Credibility e

Rules for Evaluating Evidence

.. . the § 106.45 grievance process does not prescribe rules — A recipient may, for example,  adopt a rule regarding the weight =

governing how admissible, relevant evidence must be evaluated or credibility (but not the admissibility) that a decision  -maker
for weight or credibility by a reci pi enakerfasid dec i ¢ should assign to evidence of a p
recipients thus have discretion to adopt and apply rules in that such a rule applied equally to the prior bad acts of
regard, so long as such rules do not conflict with §106.45 and complainants and the prior bad acts of respondents.  Because a
apply equally to both parties . reci pi entAs [ nves tmakesstibestrained d dec
1d. at 30294 (emphasis added). speci fically with respect to HHi:«
adopted by a recipient in this regard should be reflected in the
reci pientAs training materials,

Id. at 30294 (emphasis added).
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Prior Sexual History Cross -Examination

Section 106.45(b)(6)(i) (i) protects complainants (but not

respondents) from  questions or evidence about the A Advisors may cross examine but not the
compl ainant As prior sexual behav witnesses/complainants/respondents themselves
mirroring rape shield protections applied in Federal courts. A Objections and evidence issues

A Inculpatory/ Exculpatory evidence
Id. at 30103 (emphasis added).
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JAdversari al

In the context of sexual harassment that process is often
Inescapably adversarial in nature where contested allegations
of serfous misconaluct carry high stakes for all participants.

Standard of Evidence to
Determine Responsibility

Id. at 30097.
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8§ 106.45(b)(1)(vii) e JStandard of Evi
A recipientAs gri2vance proce n AWhich should we choose?
(vii) State whether the standard of evidence to be used to AClear and convincing?
determine responsibility is the preponderance of the evidence APreponderance of the evidence?
standard or the clear and convincing evidence standard, apply AHow do we choose?
the same stanadard of evidence for formal complaints against APros and cons of each?
students as for formal complaints against employees, including Awnhat do you have now (for students)?
faculty, and apply the same standard of evidence to all formal Awhat do you have now (for employees, including faculty)?
complaints of sexual harassment; ADo changes to the employee/faculty component need to go through a

governance group for approval?

617 618



Sanctions and Remedies

Sanctions

The Department does not require particular sanctions g or therapeutic interventions g for
who are found. sexual and leaves th i the
sound discretion of State and local educators.

Id. at 30063 (emphasis added).

The Department does not require disciplinary sanctions after a determination of responsibility ~, and
does not prescribe any particular form of sanctions. Id. at 30096 (emphasis added).

The Department acknowledges that this approach departs from the 2001 Guidance, which stated

that where a school has ined that sexual occurred, effective corrective action
Jtailored to the specific situationj may ismbdsud
warni isciplii ), or . .. For reasons described

is preamble, the final modiify this approach to focus on remedies for the
compl ainant who was victimized rather than on se
decisions with respect to the respondent. However, the final regulations are consistent with the 2001
GuidanceAs appro8§tmé6.i#asmuech)gs) clarifies that
indivii 2 ervices similar to th ibed ir §106. 30 as Jsupportive m
remedies need not avoid disciplining or ing the 1d. a1 30096 .456 (emphasis addec).
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Disciplinary Decisions/Sanctions Must

Themselves Not Be Discriminatory

The Department notes that while Title /X does not give the

Department a basis to impose a Federal standard of fairness or
proportionality onto disciplinary decisions, Title IX does, of

course, require that actions taken by a recipient must not
constitute sex di scr {dseimnation on,; Ti
mandate applies as much to a reci
to any other action taken by a recipient with respect (o its

education programs or activities.
Id. at 30104.

Sanctions

A If a respondent is found responsible in a grievance process for sexual
harassment what is an appropriate sanction?
A Is anything less than expulsion okay?

A Schools maintain discretion and flexibility in imposing sanctions
AFTER a respondent has been found responsible.

A Make sure to outline the possible RANGE of sanctions clearly in your
policy.

A Can include a continuation of supportive measures.
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§ 106.45(b)(1)())

(1) Basic requirements for grievance oc
process must ?

(i) Treat complainants and respondents equitably by providing remedies to

a complainant where a determination of responsibility for sexual

harassment has been made against the respondent , and by following a

grievance process that complies with this section before the imposition of

any disciplinary sanctions or other actions that are not supportive

measures as defined in  § 106.30, against a respondent. Remedies must be
designed to restore or preserve equal
program or activity. Such remedies may include the same individualized

services describedin§1 06 . 30 as YYsupportive meas
remedies need not be non -disciplinary or non -punitive and need not avoid

burdening the respondent; .
(emphasis added)

623

Remedies

Where a respondent is found responsible for sexual harassment as
defined in§ 106.30,the recipient must provide remedies to the
O2YLX FAYylLyld RSaArA3IySR (2 NBalG2NB
equal access to education.

Id. at 30083 (emphasis added).
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Remedies

A Examples of remedies for an individual complainant
A Can be a continuation of supportive measures (such as a no
contact order)
A Academic accommodations/academic support services
A Counseling services Appeals
A Residence accommodations

A What about remedies for the broader community?

A Again, issuing sanctions after a respondent is found responsible is not
Sy2daAKed ¢KS ySg NBIdzA I GA2ya GdzN
not sanctions against the respondent.

A Are there academic remedies based on the impact the event had?
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§ 106.45(b)(8)(i) % e § 106.45(b)(8)(i)(A -C)
(8) Appeals. = (A) Proceaural ireguiarity that affected the outcome of the
(i) A recipient must offer both parties an appeal from a matter;
determi nation regarding responsi b (B) New eviderice that was not reasonably available at the time
dismissal of a formal complaint or any allegations therein, on the determination regarding responsibility or dismissal was
the following bases: made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision — -maker(s)
had a confiict of interest or bias for or against complainants or
respondents generally or the individual complainant or

respondent that affected the outcome of the matter.
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§ 106.45(b)(8)(ii) AR § 106.45(b)(8)(ii)(A -F)
s
(ii) A recipient may offer an appeal equally to both parties on - (iii) As to all appeals, the recipient must:
additional bases. A) {Vot/ﬁ/ the other party in writing when an appeal is filed and

implement appeal procedures equally for both parties;
(B) Ensure that the decision -maker(s) for the appeal is not the same
person as the decision -maker(s) that reached the determination regarding
responsibility or dismissal, the investigator(s), or the Title 1X Coordinator;
(C) Ensure that the decision -maker(s) for the appeal complies with the

set forth in oh (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written
Statement in support of, or challenging, the outcome,
(E) Issue a written decision describing the result of the appeal and the
rationale for the resulf; and
(F) Provide the written decision simultaneously to both parties.
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Points on Appeals

AWhat choices do we need to make?
AProcedures?
AWho can hear appeals?

AwWwhat Jadditional basisj could

e

Informal Resolution

[ Separate module on informal resolution.]
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§ 106.45(b)(9)

§106.45(b)(9)(i)

(9) Informal resolution. A recipient may not require as a condition of
enrollment or continuing enrollment, or employment or continuing
employment, or enjoyment of any other right, waiver of the right to
an investigation and adjudication of formal complaints of sexual
harassment consistent with this section. Similarly, a recipient may
not require the parties to participate in an informal resolution
process under this section and may not offer an informal resolution
process unless a formal complaint is filed. However, at any time
prior to reaching a determination regarding responsibility the
recipient may facilitate an informal resolution process, such as
mediation, that does not involve a full investigation and
adjudication, provided that the recipient ?

(i) Provides to the parties a written notice disclosing: The
allegations, the requirements of the informal resolution process
Including the circumstances under which it precludes the
parties from resuming a formal complaint arising from the
same allegations, provided, however, that at any time prior to
agreeing o a resolution, any party has the right to withdraw
from the informal resolution process and resume the grievance
process with respect to the formal complaint, and any
consequences resulting from participating in the informal
resolution process, including the records that will be
maintained or could be shared;
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§ 106.45(b)(9)(ii -iii)

Ending an Informal Process

(ii) Obtains the partiesA vol dp

informal resolution process; and

(iii) Does not offer or facilitate an informal resolution process
to resolve allegations that an employee sexually harassed a
student.

635

[AJn informal resolution process, in which the parties
voluntarily participate, may end in an agreement under which
the respondent agrees to a disciplinary sanction or other
adverse consequence, without the recipient completing a
grievance process, under 8 106.45(b)(9).

Id. at 30059 n.286.
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Points on Informal Resolution

AThe new regulations donAt regqui®e
allowed.
AEquitable/Trained
A Should you offer it?
APros/Cons
Alncreased complainant autonomy
AWho should implement?
AWhat type of training is needed?
AMediator training?
Awhen canAt we use informal resolut
AWhen the allegation is that an employee sexually harassed a student
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A Closer Look at
Retaliation
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§106.71(a)

(a) Retaliation prohibited. No recipient or other person may
intimidate, threaten, coerce, or discriminate against any individual
for the purpose of interfering with any right or privilege secured by
title IX or this part, or because the individual has made a report or
complaint, testified, assisted, or participated or refused to
participate in any manner in an investigation, proceeding, or
hearing under this part. Intimidation, threats, coercion, or
discrimination, including charges against an individual for code of
condluct violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or circumstances as a
report or complaint of sex discrimination, or a report or formal
complaint of sexual harassment, for the purpose of interfering with
any right or privilege secured by title IX or this part, constitutes
retaliation.

8106. 71(a) Cont Ad

The recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination, including
any individual who has made a report or filed a formal complaint of
sexual harassment, any complainarnt, any individual who has been
reported to be the perpetrator of sex discrimination, any

responadent, and any witness, except as may be permitted by the
FERPA statute, 20 U.S.C. 12329, or FERPA regulations, 34 CFR part 99,
or as required by law, or to carry out the purposes of 34 CFR part
106, including the condluct of any investigation, hearing, or judicial
proceeding arising thereunder. Complaints alleging retaliation may
be filed according to the grievance procedures for sex discrimination
required fo be adopted under  § 106.8(c).
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§ 106.71(b)(1)

§106.71(b)(2)

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a)
of this section.

641

Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course
of a grievance proceeding under this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.



Bias/Prejudice/Stereotypes/Prejudgment/Conflic

ts of Interest

[SJome cc Z , including or especially girls of color, face school

level responses to their reports of sexual harassment infected by bias,

prejudice, or stereotypes. Id. at 30084.

§ 106.45(b)(1)(iii) [prohibits] Title IX Coordinators, investigators, and

decisfon -makers, and persons who facilitate informal resolution processes

from having conflicts of interest or bias against complainants or

respondents generally, or against an individual complainant or

respondent, [and requires] training th.
impartially, including by avoiding prejudgment of the facts at issue,

conflicts of interest, andld bias.j

Bias, Impatrtiality,
Conflicts of Interest, Sex
Stereotypes
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Bias/Conflicts of Interest

3 Bi a slkpeazuw. University of Nebraska "|rx“

Section 106.45(b)(1)(iii) requires Title IX Coordinators,

Investigators, decision -makers, and individuals who facilitate With respect to the claim of bias, we observe that the committee
any informal resolution process to be free of bias or conflicts of members are entitled to a presumption of honesty and integrity unless
interest for or against complainants or respondents  and to be actual bias, such gsersonal animosity, illegal prejudice, or a

personal or financial stake in the outconen be proven. .. The
allegations Ikpeazu makes in support of his bias claim are generally
insufficient to show the kind of actual bias from which we could
conclude that the committee members acted unlawfully.

trained on how to serve impartially .

Id. at 30103 (emphasis added).

Ikpeazu v. University of Nebraskas F.2d 250, 254
(8th Cir. 1985) (internal citations omitted, emphasis added).

64bNASPA/Hierophant Enterprises, IﬁQZl.Copyrigﬁ?ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Does DOE require 3qmp‘:{i§;_‘_

APersonal animosity The Department declines to specify that training of Title IX personnel
must include implicit bias trainingthe nature of the training required
underSMnc ®npooLOMOOAAADL AAa £SFH G2
APersonal or financial stake in the outcome FOKAS@Sa UKS LINPJAAAZY Qa RANBOUA
on how to serve impartially and avoid prejudgment of the facts at issue,
conflicts of interest, and bias, and that materials used in such training
avoid sex stereotypes.

Alllegal prejudice

ABias can relate to:

ASex, race, ethnicity, sexual orientation, gender identity, disability or

immigration status, financial ability or other characteristic
Id. at 30084 (emphasis added).

30026 (May 19, 2020) (ina ule) (onine at
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Conflict of Interest

A confiict between the private interests and the Impartial
official responsibilities of a person in a position Not partial or biased: treating or affecting all
of trust. equally

merriamwebster.com merriamwebster.com
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_ Prejudice
Prejudgment An apinion or judgment formed without due
A judgment reached before the evidence is examination; prejudgment; a leaning toward one side
available of a question from other considerations than those

belonging fo it; and unreasonable predilection for, or

objection against, anything, especially an opinion or

leaning adverse fo anything, without just ground's, or
before sufficient knowledge.

websterdictionary.org websterdictionary.org
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wASEs,

3} Sex Stereotypesi e

Ste reotype A What is asexstereotype? What does DOE mean by this term?

. . X A What are some examples of sex stereotypes?
something conforming to a fixed or general pattern; A An example of a scholarly paper on stereotypes:

H H H H A S. Kanahara) Review of the Definitions of Stereotype and a Proposal for a
a standardized mental plcture that is held in common Progressive Modelndividual Differences Research. Vol. 4 Issue 5 (Dec.
by members of a group and that represents an 2006).

. . - - . - A Sex stereotypes are to be avoided in training and in actual practice.
oversimplified opinion, prejudiced attitude, or uncritical A Be especially careful when doing case studies of any kind.

judgment. A Anyone can be a complainant or respondent, and all are individuals!

merriamwebster.com
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Policy should reflect practice and
Conclusion ’ practice should reflect policy.
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All Title IX personnel should serve in their roles impartially. Whose Slde are y0U On?
All Title IX personnel should avoid
Aprqu:i;j:;gm You have no 3sidej o
Aconfiicts of interest integrity of the process.
Abias
Asex stereotypes
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Remember Y

Remember, other modules in the NASPA Title IX Training
Certificate curriculum address student conduct, Title IX
hearings, Title IX investigations, informal resolution,

FERPA/records management, evidence, etc.

Thank YouY

Assessment will follow.
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Why the focus on supportive measures?

AThe term supportive appears 1,112 times in the new
regulations

AWnhy does the Department place such an emphasis on
supportive measures?

AUnsupportive institutional responses increase the effects of trauma on
complainants, and institutional betrayal may occur when an
institutionAs mandatory reporting p
intended private conversation about sexual assault to result in a
report to the Title IX Coordinator.

mmmmmmmmmmmmmm I Financial
So0ds ey 1
203008 15IA0ED 10515 i
19).

Definitions

A §106.30 Definitions (a)(3)

A Supportive measures means non /,non  -punitive indivi services offered
as appropriate, as reasonably available, and without fee or charge to the complainant or
the respondent before or after the filing of a formal complaint or where no formal
complaint has been filed.

ASuch measures are desi d o restore or preserv.
education program or activity without unreasonably burdemng the other party, including
measures designed to protect the safety of all p
i or deter sexual

A Supportive measures may include counseling, extensions of deadlines or other course
related adjustments, modifications of work or class schedules, campus escort services,
mutual restrictions on contact between the parties, changes in work or housing locations,
leaves of absence, increased security and monitoring of certain areas of the campus, and
other similar measures. The recipient must maintain as confidential any supportive
measures provided to the complainant or respondent, to the extent that maintaining such
confidentiality would not impair the abilty of the recipient to provide the supportive
measures. The Title IX Coordi is for ing the effective

of ive measure:
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Breaking It Down

Breaking It Down

ASupportive measures means non  -disciplinary, non -punitive
individualized services offered as appropriate, as
reasonably available, and without fee or charge to the
complainant or the respondent before or after the filing of
a formal complaint or where no formal complaint has
been filed.

Alsupportive measur8d9,6.89,daffiend
. . without fee or charge to the complainant or the
respondent . AAA
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Purpose

ASuch measures are designed to restore or preserve equal access to
the recipientAs education program or
burdening the other party, including measures designed to protect
the safety of all parties or the reci
or deter sexual harassment.
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Breaking It Down

Breaking It Down

Examples

ASupportive measures may include:
o Counseling
o Extensions of deadlines or other course -related adjustments
o Modifications of work or class schedules
o Campus escort services
0 Mutual restrictions on contact between the parties
0 Changes in work or housing locations
o Leaves of absence

o Increased security and monitoring of certain areas of the campus, and other similar
measures.

667

Confidentiality

AThe recipient must maintain as confidential any supportive measures
provided to the complainant or respondent, to the extent that maintaining
such confidentiality would not impair the ability of the recipient to provide
the supportive measures. The Title IX Coordinator is responsible for
coordinating the effective implementation of supportive measures.

A3The Title U4X Coordinator need not, and
complainant As identity to the respondent
and i mplementing supportive measures for

30285, p. 260; 30286, p. 261
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Confidentiality, continued

Confidentiality vs. anonymity

A3dn order for a recipient to provi
complainant, it is not possible for the complainant to remain
anonymous because at least one school official (e.g., the Title
X Coordinator) will need to know
order to offer and implement any supportive measures.
Section 106.30 defining Ysupportiv
recipient to maintain as confidential any supportive measures
provided to either a complainant or a respondent, to the
extent that maintaining confidentiality does not impair the
recipientAs ability to provide the

ASection 106.30 defining Ydsuppo
recipients to keep confidential the provision of supportive
measures except as necessary to provide the supportive
measures. These provisions are intended to protect the
confidentiality of complainants, respondents, and
witnesses during a Title IX process, subject to the
recipientAs ability to meet its
with constitutional protections.

30071, p. 46 30133, p. 108
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Definitions continued Remedies

A Supportlve measures as:

Al3dn order to determine that a compl ai
is entitled to remedies (which, unlike supportive measures, need not
avoid burdening a respondent), allegations of Title IX sexual
harassment must be resolved through the §106.45 grievance
process, designed to reach relwi“a’bl e f

A3With respect to remedies, the final
to provide remedies to a complainant where a respondent has been
found responsible, and notes that such remedies may include the
same individualized services describedin  §106. 30 as HYsuppc
measures. Aj

o Differentiated from interim measures
o Differentiated from remedies

oReferred to as Jdaccommodat
measuresj under Clery

A 3The definition of supportive measures emp
Ydindividualized servicesAA reasonably ava
complaint or where no formal complsaint has
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Justification for language change

ADescribing such individualized servicesin ~ §106.30 as
Ydsupportive measuresAA rather tha
gdinteri mAA steps reinforces that
offered to a complainant whether or not a grievance process is
pending, and reinforces that the final regulations authorize
initiation of a grievance process only where the complainant
has filed, or the Title IX Coordinator has signed, a formal
complaint.

§106.44(a); §106.44(b)(1);81 06 . 30 (defining YBfo

Policy requirements

§106.45

Grievarce process for formal complaints of sexual harassment

(D))

ARecipients must: Describe the range of supportive
measures available to complainants and respondents.
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Justification for 3range o‘f;ﬁsl?s
L

A3These final regul ations | eave recipient
to make decisions regarding the supportive measures, remedies, and
discipline that best address each sexual

A3Li ke the Supreme Court, the Department
unique knowledge of their own educational environment and student
body, and are best positioned to make decisions about which supportive
measures and remedies meet each complain
preserve the right to equal access to education, and which disciplinary
sanctions are appropriate against a respondent who is found responsible
for sexual harassment . i

Importance of policy language

ACommenters told the Department about the importance
of transparency regarding availability of supportive
measures.

A3The Department agrees that requiring recipi
supportive available to i and respondents is an important
part of ensuring that the gri process is to all ofa
recipientAs educational community. Section 0
both parties of the kind of individualized services that may be available while a
party navigates a grievance process, which many commenters asserted is a
stressful and difficult process for complain
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Complainant, defined

AlWe have reéili0sed0tidefinition of
to mean any individual Ywho is
sexual harassment, to clarify that a recipient must offer
supportive measures to any person alleged to be the
victim, even if the complainant is not the person who
made the report of sexual har as
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Complainant autonomy L TmE

AThroughout these final regulations, the Department aims to
respect the autonomy of complainants and to recognize the
importance of a complainant retaining as much control as
possible over their own circumstances following a sexual
harassment experience, while also ensuring that complainants
have clear information about how to access the supportive
measures a recipient has available (and how to file a formal
complaint initiating a grievance process against a respondent if
the complainant chooses to do so) if and when the
complainant desires for a recipient to respond to the
compl ainant As situation.



Additional considerations S Recordkeeping

A3These final regulations require a recipient to §106.45 (10)(D)(ii) Grievance process for formal complaints
recipient has notice of sexual harassment that o
program or activity, of whether the inant or is an enrolled of sexual harassment.
student or an employee of the recipient.j R
A3 Fur t he r§106ua(a) the recipient must offer supportive measures to a complainant ReCOTdkeePlng-
alleged to be the victim of sexual harassment occurring at a building owned or controlled - . .
by an officially recognized student organization (D) A recipient must maintain for a period of seven years records of ?
A3The benef iparyremofting dchnbtrhdwever, require the third party themselves i ; r s
to become the GHoomplainantAA because, for examp A(u)Foreachre§p0|.wserequue.dunder §106.44, a recipient must
to the alleged victim, not to the third party wh create, and maintain for a period of seven years, records of any
victimization. . . . . .
! . actions, including any supportive measures, taken in response to a
A3The Department further reiterates that recipien N
measures to any complainant even where the haras report or formal complaint of sexual harassment.

67%c':)NASPA/Hierophant Enterprises, IﬂQZl.CopyriS%?ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Document non -provision of supportive

measures

§106.45 (10)(D)(ii) Grievance process for formal complaints of - Alnstitutions must also indicate if a complainant does not
sexual harassment. . . .
want to receive supportive measures, if offered.

Recordkeeping

Recordkeeping. K

(D) A recipient must maintain for a period of seven years records Asection 106.45(b)(10).

of ? o Asrevised, this provision states that if a recipient does not provide

A In each instance, the recipient must document the basis for its conclusion that its supportive measures as part of its response to sexual harassment, the

response was not deliberately indifferent, and document that it has taken recipient specifically must document why that response was not
measures designed to restore or preserve equ

education program or activity. clearly unreasonable in light of the known circumstances(for example,

A If a recipient does not provide a complainant with supportive measures, then the perhaps the complainant did not want any supportive measures).
recipient must document the reasons why such a response was not clearly
unreasonable in light of the known circumstances. The documentation of certain
bases or measures does not limit the recipient in the future from providing
i i or detailing i measures taken.
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Clery Act Alignment Clery Act Alignment

AThe good news is your institution is likely already doing most of Awithin your Annual Security Report, you already must
this!
rovide:
Aunder Clery, p

o A statement of available services [that] should be updated annually to reflect

0 Your [policy] statement should identify and provide specific information currently available services. A statement that the institution will provide written

about appropriate and available services for victims at your institution.

Provide information about how a student or employee can access these notification to victims about options for, available assistance in, and how to request
services or request information. Provide specific contact information. Be sure changes to academic, living, transportation and working situations or protective

to include both on - and off-campus services, as applicable. We recommend measures.

that institutions reach out to organizations that assist victims of dating o The institution must make such accommodations or provide such protective
violence, domestic violence, sexual assault and stalking, such as local rape measures if the victim requests them and if they are reasonably available, regardless

crisis centers and state and territorial coalitions against domestic and sexual
violence, when developing this list of services. If there are no on - or off-
campus services, you must state this fact in your policy statement.

of whether the victim chooses to report the crime to campus police or local law
enforcement

Clery Handbook, 8 -14
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Clery Act Alignment

AYour institution is also likely already providing
confidential protective measures under Clery.

o Maintain as confidential any accommodations or protective measures
provided to the victim, to the extent that maintaining such
confidentiality would not impair the ability of the institution to provide
the accommodations or protective measures

Clery Act Alignment

AYour institution may also already have a list of
Jprotective measuresj that ar

0 Your institution must provide

o astatement that the institution will provide written notification to victims about
options for, available assistance in, and how to request changes to academic,
living, transportation and working situations or protective measures. The
institution must make such accommodations or provide such protective
measures if the victim requests them and if they are reasonably available,
regardless of whether the victim chooses to report the crime to campus police
or local law enforcement.

Clery Handbook Checkist,C -9
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Equitable services for respondents

Equitable support services

AThe Department does not require recipients to provide
respondents with supportive measures, but it also does
not prevent them from doing so.
o 3Complainants must be offered suppo
respondents may receive supportive measures, whether or not a
formal complaint has been filed or a determination regarding
responsibility has been made. j

A3The Department understands com
an adversarial process may take an emotional toll on
participants, and the final regulations encourage provision
of supportive measures to both parties and give both
parties an equal right to select an advisor of choice to
assist the parties during a gri
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Supportive services for respondents

A3The Department does not equate the trau
harassment victim with the experience of a perpetrator of sexual
harassment or the experience of a person accused of sexual harassment.
Nonetheless, the Department acknowledges that a grievance process may
be difficult and stressful for both parties. Further, supportive measures
may be offered to complainants and respondents (see §106.30 defining
"Ydsupportive mgla6sdt(b)(&)Eviraguites recipiehts to provide
both parties the same opportunity to sel
choice. These provisions recognize that the stress of participating in a
grievance process affects both complainants and respondents and may

necessitate support and assistance for b
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Equitable, not equal

A3 The Department does not intend, &
not require, to impose a requirement of equality or parity with
respect to supportive measures provided to complainants and
respondents. j

A3By defining supportive measures t
services that cannot unreasonably burden either party, these
final regulations incentivize recipients to make supportive
measures available to respondents, but these final regulations
require recipients to offer supportive measures to
compl ainants. j
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One -Way No -Contact Orders Timing of supportive measures

AThe Department reiterates that J3dno writ (6 s

AA fact -specific inquiry is required into whether a carefully feceive supportive measures. and that there
crafted no -contact order restricting the actions of only one decision to file a formal complaint, so the decision to sign and file a formal
oL . complaint need not occur in the immediate aftermath of sexual violence when a
party would meet the  § 106.30 definition of supportive survivor may have the greatest difficulty focusing, recalling details, or making
measures. For example, if a recipient issues a one  -way no - decisions.j
L A3A complainant may disclose or report i mmedi
contact order to help enforce a restraining order, receive supportive measures and receive information about the option for filing a
F. e . : : formal complaint, and that disclosure or report may be verbal, in writing, or by
preliminary injunction, or other order of protection issued any other means of ‘giving motice. ]
byacourt,orlfaone —wayno—contactorderdoesnot A3These final regul ations do not expressly re
. _ supportive measures upon a finding of non -responsibility, and the Department
unreasonably burden the other party’ then a one way no declines to require recipients to lift, remove, or cease supportive measures for
contact order may be appropriate_ complainants or respondents upon a finding of non -responsibility.j

30184, p. 577 30130, p. 105; 30130, p. 105; 30
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When not to provide supportive services Supportive measures are not punitive e
& X . &I
A3 The Department acknowledges that he A3 Un d&166.30, a supportive measure must not be punitive or
in which it is impossible or impractical to provide supportive disciplinary, but may burden a respondent as long as the
measures. For example, the recipient may have received an burden is not unreasonabl e.j
anonymous report or a report from a third party and cannot A
reasonably determine the identity of the complainant to promptly JEmergency removal may be wundertak
contact the complainant. Similarly, if a complainant refuses the implementing supportive measures designed to restore or
supportive measures that a recipient offers (and the supportive preserve a complainantAs equal acc
measures offered are not clearly unreasonable in light of the known APlacing a complainant (not respondent) on paid leave, if
circumstances) and instead insists that the recipient take punitive employed by the institution
action against the respondent without a formal complaint and »
grievance process under  § 106.45, the Department will not deem the AChanging respondentAs class schedu
recipientAs response to be clearly ur assignment may be acceptable
circumstances. j ARemoving respondent from teams, clubs, or other

extracurricular activities may not be acceptable

30209, p. 18
30231, p. 206; 30236, p. 211; 30231, p. 206
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Deliberate indifference I Deliberate indifference
ARule protects against deliberate indifference by ensuring A3 The school is responsible for
Jthat recipients respond to sex without deliberate indifference, including offering
supportive measures designed to restore or preserve a appropriate supportive measures to the complainant,
compl ainant As equal educational which may include separating the complainant from the
respondent as responsible until after a fair grievance respondent, counseling the respondent about appropriate
process. i behavior, and taking other actions that meet the §106.30

definition of YYsupportive meas
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Informal resolutions and supportive

measures

A wuh respect to the relationship between supportive measures and informal resolution, the
wishes to clarify that measures are designed to restore or preserve equal
access to the recipientAs education program or act
party and without constituting punitive or disciplinary actions including by protecting the safety
all parties and the recipientAs educational env
informal resolutions, which may result in disciplinary measures designed to punish the
respondent, supportive measures must be non  -disciplinaryand non  -punitive. Supportive
measures may include counseling, extensions of deadlines or other course -related adjustments,
{ f work or class campus escort services, mutual restrictions on contact

between the parties, changes in work or housing locations, leaves of absence, increased security
and monitoring of certain areas of the campus, and other similar measures. Informal resolutions
may reach agreements between the parties, facilitated by the recipient, that include similar
measures but that also could include disciplinary measures, while providing finality for both
parties in terms of resolving allegations raised in a formal complaint of sexual harassment.
Because an informal resolution may result in disciplinary or punitive measures agreed to by a
respondent, we have revised ~ § 106.45(b)(9) to expressly state that a recipient may not offer
informal resolution unless a formal complaint is filed.

3040
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Retaliation

AJA recipient may warn a respond:
prohibited and inform the respondent of the
consequences of retaliating against the complainant, as
part of a supportive measure provided for a complainant,
because such a warning is not a punitive or disciplinary
action against the respondent.j
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Role of Title IX Coordinator

A3The Title UX Coordinator

, a sp
must respond promptly to the alleged victim by offering
supportive measures and confidentially discussing with
the alleged victim the option o

AThe rule defines HdYsupportive m
Title IX Coordinators are responsible for effective
implementation of supportive measures).

30106, p. 81; 30118, p. 93

Role of Advocate/Support Person/Advisor

A3Al though these final regulations do
to allow complainants to bring a supportive friend to an initial
meeting with the Title IX Coordinator, nothing in these final
regul ations prohibits complainants fr

A3JAl though commenters asserted that sc
postsecondary institutions, are too young, immature, or traumatized
to contact a Title IX Coordinator, the Department notes that nothing
in the final regulations prevents a complainant from first discussing
the harassment situation with a trusted mentor or having a
supportive friend with them to meet with or otherwise report to the
Title UX Coordinator.j
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Role of Others on Campus

Role of third party reporting

A3This does not preclude recipient emp ye
the Title IX Coordinator from implementing supportive measures for the
complainant (or for a respondent) . j

A3The final §loe.l&a idefsi,ni ng YYsupportive
that the Title IX Coordinator is responsible for the effective
implementation of supportive measures; however, this does not preclude
other recipient employees or administrators from implementing
supportive measures for a complainant (or a respondent) and in fact,
effective implementation of most supportive measures requires the Title
IX Coordinator to coordinate with administrators, employees, and offices
outside the Title 1X office (for example, notifying campus security of the
terms of a no -contact order, or working with the school registrar to
appropriately reflect a complainantAs wit
communicating with a professor that a complainant needs to re -take an
exam) . i

30134, p. 109
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A3 These final regulations preser¥e

party reporting while still giving the complainant as much

control as reasonably possible over whether the school

investigates, because under the final regulations a third party

canreport 7and trigger the Title U4UX Coc
reach out to the complainant and offer supportive measures ?

but the third party cannot trigger an investigation. Further, the

final regulations allow a complainant to initially report for the

purpose of receiving supportive measures, and to later decide

to file a formal complaint.}j

30194, p. 160



Costs associated with interim measures

AThe Department made a determination, based on Th an k You |

comments that it received to the NPRM, about what it
believes to be the cost of supportive measures provided by
institutions.

R3The Department has included a Assessment to /
supportive measures.j f OI I OWY

30559, p. 534
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Let As examine
language from the final
regul ati onsyY

§106.45 (1)(iii) Grievance process for formal

complaints of sexual harassment.

JA reci pi ent mdesigion-enakers reaeivetrdingg
on. . . issues of relevance of questions and evidence, including
when questions and evidence about
predi sposition or prior sexual be

JA reci pient al s ovestigators reeanvstainieg t h a
on [ssues of relevance to create an investigative report that
fairly summari zes rel evant eviden

(emphasis added)
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§106.45 (1)(ii) Grievance process for formal

complaints of sexual harassment.

J(1)Basic requirements for griéeva
grievance process must ?

(i) Require an objective evaluation of all relevant evidence z
including both inculpatory and exculpatory evidence z and

provide that credibility determinations may not be based on a
personAs status as a complainant

(emphasis added)

§106.45 (1)(iv) Grievance process for formal 2,
complaints of sexual harassment. (U

J(1)Basic requirements for grieva
grievance process must ?

(iv) Include a presumption that the respondent is not
responsible for the alleged conduct until a determination
regarding responsibility is made at the conclusion of the
grievance process . . o

(emphasis added)
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§106.45 (1)(vii) Grievance process for formal

complaints of sexual harassment.

J(1)Basic requirements for grievanc
process must ?

(vii) State whether the standard of evidence to be used to determine
responsibility is the preponderance of the evidence standard or the
clear and convincing evidence standard, apply the same standard of
evidence for formal complaints against students as for formal
complaints against employees, including faculty, and apply the same
standard of evidence to all formal complaints of sexual harassment . .
-4

(emphasis added)
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§106.45 (1)(x) Grievance process for formal 2,
complaints of sexual harassment. (U

J(1)Basic requirements for grieva
grievance process must ?

(x) Not require, allow, rely upon, or otherwise use questions or
evidence that constitute, or seek disclosure of, information

protected under a legally recognized privilege, unless the

person holding such privilege ha

(emphasis added)



§106.45 (5)(i) Grievance process for formal complaints

of sexual harassment.

§106.45 (5)(ii) Grievance process for formal
complaints of sexual harassment.

J(5) Udnvestigation of a formal compl aint.
and throughout the grievance process, a recipient must ?

(i) Ensure that the burden of proof and the burden of gathering evidence

sufficient to reach a determination regarding responsibility rest on the recipient

and not on the parties provided that the recipient cannot access, consider,

di sclose, or otherwise use a partyAs recol
physician, psychiatrist, psychologist, or other recognized professional or
paraprofessional acting in the professioni
assisting in that capacity, and which are made and maintained in connection

with the provision of treatment to the party, unless the recipient obtains that

partyAs voluntary, written consent to do
section (if a party is not an 3eligible si
recipient must obtain the voluntary, ritit
34 CFR 99.3) . . .j

(emphasis added)

J(5) Hdnvestigation of a for ma C
formal complaint and throughout the grievance process, a
recipient must ?

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
inculpatory and exculpatory evid

(emphasis added)
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§106.45 (5)(iii) Grievance process for formal

complaints of sexual harassment.

...§106. 45 does not set paramete
of evidence that can be relied on, §106.45 does prescribe

that all relevant evidence, inculpatory and exculpatory,

whether obtained by the recipient from a party or from

another source, must be objectively evaluated by

Iinvestigators and decision -makers free from conflicts of

interest or bias and who have been trained in (among

other matters) how to serve impartially.

(emphasis added)

J(5) Ynvestigation of a formal - c:
formal complaint and throughout the grievance process, a
recipient must ?

(iii) Not restrict the ability of either party to discuss the
allegations under investigation or to gather and present
rel evant evidence . . i

(emphasis added)
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§106.45 (5)(vi) Grievance process for formal

complaints of sexual harassment.

J(5) Hdnvestigation of a formal complaint.
throughout the grievance process, a recipient must ?

(vi) Provide both parties an equal opportunity to inspect and review any evidence

obtained as part of the investigation that is directly related to the allegations raised in a

formal 2024 complaint, including the evidence upon which the recipient does not intend

to rely in reaching a determination i ibility and i or

exculpatory evidence whether obtained from a party or other source, so that each party

can meaningfully respond to the evidence prior to conclusion of the investigation. Prior

to completion of the investigative report, the recipient must send to each party and the
partyAs advisor, if any, the evidence subject
format or a hard copy, and the parties must have at least 10 days to submit a written

response, which the investigator will consider prior to completion of the investigative

report. The recipient must make all such evide

review available at any hearing to give each party equal opportunity to refer to such

evidence during the hearing, including for purposes of cross -e x ami nati on . . .}
(emphasis added)

719

§106.45 (5)(vii) Grievance process for formal $
complaints of sexual harassment. L iy,

wASEs,

J(5) 4nvestigation of a formal ‘-
complaint and throughout the grievance process, a recipient must ?

(vii) Create an investigative report that fairly summarizes relevant
evidence and, at least 10 days prior to a hearing (if a hearing is

required under this section or otherwise provided) or other time of
determination regarding responsibility, send to each party and the

partyAs advisor, if any, the invesi
format or a hard copy, for their re
(emphasis added)
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§106.45 (6)(i) Grievance process for formal complaints

of sexual harassment.

J(6) Hearings.

() For postsecondary institutions, t
must provide for a live hearing. At the live hearing, the decision -
maker (s) must permit each partyAs
and any witnesses all relevant questions and follow -up
questions, including those challenging credibility. . . . Only
relevant cross -examination and other questions may be asked of
a party or witness. Before a complainant, respondent, or witness
answers a cross-examination or other question, the decision -
maker(s) must first determine whether the question is relevant
and explain any decision to exclu

(emphasis added)

§106.45 (6)(i) Grievance process for formal complaints s
of sexual harassment.

[ Co nt“lrfid
J(6) Hearings. o
Questions and evidence about the
predisposition or prior sexual behavior are not relevant, unless

such questions and evidence abou
sexual behavior are offered to prove that someone other than

the respondent committed the conduct alleged by the

complainant, or if the questions and evidence concern specific
incidents of the complainantAs p
respect to the respondent and ar

(emphasis added)
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§106.45 (6)(i) Grievance process for formal complaints whseg

§106.45 (6)(ii) Grievance process for formal
complaints of sexual harassment.

of sexual harassment. [ Conitid

J(6) Hearings.

If a party or witness does not submit to cross -examination at

the live hearing, the decision -maker(s) must not rely on any

statement of that party or witness in reaching a determination

regarding responsibility; provided, however, that the decision -
maker(s) cannot draw an inference about the determination
regarding responsibility based s
absence from the live hearing or refusal to answer cross -
examination or other questions.

(emphasis added)

J(6) Hearings.
(ii). . . With or without a hearing, questions and evidence about the

complainant As sexual predispositiol
relevant, unless such questions and evidence about the
compl ai nant As prior sexual behavi ol

someone other than the respondent committed the conduct alleged

by the complainant, or if the questions and evidence concern
specific incidents of the complain:
respect to the respondent and are offered to prove consent. The
decision-maker(s) must explain to the party proposing the questions

any decision to exclude a question

(emphasis added)
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Let As Look at
Comments in the
Regulations
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The Department desires to prescribe a grievance process adapted for an education
environment rather than a courtroom, and declines to impose a comprehensive, detailed
set of evidentiary rules for resolution of contested allegations of sexual harassment under
Title IX. . . the Department has determined that recipients must consider relevant evidence
6AGK (GKS F2ft26Ay3 O2yRAGAZ2YAY | O2YLX FAY
questions or evidence about prior sexual behavior meet one of two exceptions, as noted
F62@S0T AYF2N¥IGA2Y LINRGSOGSR o6& Fye €83l
GNBIFdYSyid NBO2NR& YI& 0S5 d&ASR ¢AlGK2dzi G(KI
statements not subject to crogxamination in postsecondary institutions cannot be relied

on by the decisiomaker. The Department notes that where evidence is duplicative of other
evidence, a recipient may deem the evidence not relevant.

Department
Actites Receiving Federal Financial ASsisued. Reg. 30026 (May 19, 2020) (inal ul
30337
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In order to preserve the benefits of live, barid-forth questioning and followup
questioning unique to croexamination, the Department declines to impose a requirement
that questions be submitted for screening prior to the hearing (or during the hearing); the
final regulations revise this provision to clarify thatce§sE I YA Y F 1A 2y Ydza G 2
2NIffe&% FyR Ay NBIf GAYSé RdNAy3 (GKS tADS
questions asked of parties and witnesses must be relevant, and before a party or witness
answers a crosexamination question the decisignaker must determine relevance (and
explain a determination of irrelevance). This provision does not require a deuislan to
give a lengthy or complicated explanation; it is sufficient, for example, for a denisiker
to explain that a question is irrelevant because the question calls for prior sexual behavior
information without meeting one of the two exceptions, or because the question asks about
a detail that is not probative of any material fact concerning the allegations.

Id.at 30343.

727

The Department believes the protections of the rape shield language remain stronger if decl

makers are not given discretion to decide that sexual behavior is admissible where its probative
value substantially outweighs the danger of harm to a victim and unfair prejudice to any party. If the
Department permitted decisiod I | SNE G2 o6 fFyOS | YoAIdz2dza Tt Ol
admissibility decisions, the final regulations would convey an expectation that-lawyer

decisionmaker must possess the legal expertise of judges and lavpetsad, the Department

expects decisiof | SNR (G2 FLILX & | aAy3tS FRYAA&AAOAEAGE
specification that sexual behavior is irrelevant with two concrete exceptions. This approach leaves
the decisionmaker discretion to assign weight and credibility to evidence, but not to deem evidence
inadmissible or excluded, except on the ground of relevance (and in conformity with other
requirements in§106.45, including the provisions discussed above whereby the decisionmaker
cannot rely on statements of a party or witness if the party or witness did not submit te cross
SEFYAYLGAZYS | LI NI&Qa GNBIGYSyd NBO2NRA OFyy
i ion p by a legally privilege cannot be used).

Id. at 3035152
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[Tlhe Department declines to import a balancing test that would exclude sexud
behavior questions and evidence (even meeting the two exceptions) unless
probative value substantially outweighs potential harm or undue prejudice,
because that operended, complicated standard of admissibility would render the
adjudication more difficult for a layperson decisimaker competently to apply.
Unlike the two exceptions in this provision, a balancing test of probative value,
harm, and prejudice contains no concrete factors for a decisiaker to look to in
making the relevance determination.

Id.at 30353

1=\

Ly NBaLRyas$ G2 02YYSyaSNmQ O2yOSN
recipient sufficient leeway to halt investigations that seemed futile, the final
regulations revis& 106.45(b)(3)(ii) to provide that a recipient may (in the
NBOALASY(iQa RAEZONBOIAZ2YyO RA&AYAAE | F2N
circumstances including where a complainant requests the dismissal (in writing to
the Title IX Coordinator), where the respondent is no longer enrolled or employed
by the recipient, or where specific circumstances prevent the recipient from meeting
GKS NBOALASY(Qa o0dNRSy (2 OBetefaSO0 adzF
postsecondary institution complainant has ceased participating in the
Ay@SadAadariaazy FyR GKS 2yfta AyOdz LI 62N
statement in the formal complaint or as recorded in an interview by the

investigator). 1d. at 30282 (emphasis added).
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§106.45(b)(5)(vi) [emphasizes] that the evidence gathered and seft to
GKS LI NIASE F2NI AYyaLlsSOiAaAzy FyR N
FftS3rdAz2yaé sKAOK VYdal &LISOATAC
SOARSYOS 6KSGUKSNI 206Gl AYSR TNRBY |
inculpatory or exculpatory evidence (related to the allegations) may,
therefore, be gathered by the investigator from, for example, law
enforcement where a criminal investigation is occurring concurrently
6AGK GKS NBOALMASYGQa ¢AdGES L- 3N

Id.at 30303.
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The Department therefore believes it is important that at the phase of the
investigation where the parties have the opportunity to review and respond to
evidence, the universe of that exchanged evidence should include all evidence
(inculpatory and exculpatory) that relates to the allegations under investigation,
without the investigator having screened out evidence related to the allegations
that the investigator does not believe is relevant. The parties should have the
opportunity to argue that evidence directly related to the allegations is in fact
relevant (and not otherwise barred from use ungéi06.45), and parties will not
have a robust opportunity to do this if evidence related to the allegations is
withheld from the parties by the investigator.

Id.at 30304.



aAsey
CETE |
TR
The Department emphasizes that the decisiomker must not only pe="
a separate person from any investigator, but the decisiaker is

under an obligation to objectively evaluate all relevant evidence both
inculpatory and exculpatory, and must therefore independently reach a
determination regarding responsibility without giving deference to the
investigative report.

Id.at 30314.

Regardless of whether certain demographic groups are more or less financiaty
disadvantaged and thus more or less likely to hire an attorney as an advisor of
choice, decisiomakers in each case must reach determinations based on the
SOARSYOS FyR y2( az2tSte oF&aSR 2y -GKS
examination.The Department also notes that the final regulations require a trained
investigator to prepare an investigative report summarizing relevant evidence, and
permit the decisionmaker on the decisiol | | SNXQ& 26y AYAGALF GA
FYR StAOAG (SadAayz2ye FNRBY LI NIASAEA |yR
reach a determination regarding responsibility based on objective evaluation of all
relevant evidence including inculpatory and exculpatory evidence. Thus, the skill of
I LI NIeéQa FROAA2NI A& y2d (GKS 2yt& TI1O
YI18NRa O2yaARSNIGAZYy® 1d.at 30332.
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Unlike court trials where often the trier of fact consists of a jury of laypersons untrained in “
evidentiary matters, the final regulations require decisinakers to be trained in how to conduct a
grievance process and how to serve impartially, and specifically including training in how to
determine what questions and evidence are relevant. The fact that decisders in a Title IX

grievance process must be trained to perform that role means that the saméraietd decision

maker will determine the weight or credibility to be given to each piece of evidence, and the training
required undeg 106.45(b)(1)(iii) allows recipients flexibility to include substantive training about

how to assign weight or credibility to certain types or categories of evidence, so long as any such
training i iality and treats inants and equally. Thus, for example,
whereacrossSEF YAY I A2y ljdzSatAzy 2N LASOS 2F SOARSY
character or prior bad acts, under the final regulations the decisimaker cannot exclude or

refuse to consider the relevant evidence, but may proceed to objectively evaluate that relevant
evidence by analyzing whether that evidence warrants a high or low level of weight or credibility,

a2 t2y3 ta GKS RSOA&AZ2YYE|{SNRa S@Itddirzy NS
automatically assigning higher weight to exculpatory character evidence than to inculpatory
character evidence. Id. at 30337 (emphasis added).

[A] recipient must objectively evaluate all relevant evidence (inculpatory
and exculpatory) but retains discretion, to which the Department will
defer, with respect to how persuasive a decisiteker finds particular
evidence to be.

Id.at 30337.
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While the proposed rules do not speak to admissibility of hearsay, prior bad a
character evidence, polygraph (lie detector) results, standards for authentication of
evidence, or similar issues concerning evidence, the final regulations require
recipients to gather and evaluate relevant evidence, with the understanding that
this includes both inculpatory and exculpatory evidence, and the final regulations
RSSY ljdSairzya yR SOARSyOS Fo62dzi | O
irrelevant with two exceptions and preclude use of any information protected by a
legally recognized privilege (e.qg., attoraglient).

Id.at 3024748 (internal citations omitted)
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While not addressed to hearsay evidence as such,  §
106.45(b)(6)(1), which requires postsecondary institutions to
hold live hearings to adjudicate formal complaints of sexual
harassment, states that the decision  -maker must not rely on
the statement of a party or witness who does ot submit to
cross-examination, resulting in exclusion of statements that
remain untested by cross -examination.

/d. at 30247 n. 1017.
The final regulations do not define relevance, and the ordinary
meaning of the word should be understood and applied.

Id. at 30247 n. 1018.



The Department understands that courts of law operate under comprehensive, complex rul€s*e
evidence under the auspices of judges legally trained to apply those rules of evidence (which often
intersect with other procedural and substantive legal rules, such as rules of procedure, and

constitutional rights). Such p ive rules of evid admit hearsay
statements offered to prove the truth of the matter asserted) under certain conditions, which differ
in criminal and civil trials. Because Title IX grievance p are not court ings,

comprehensive rules of evidence do not, and need not, apply. Rather, the Department has prescribec

procedures designed to achieve a fair, reliable outcome in the context of sexual harassment in an

education program or activity where the conduct alleged constitutes sex discrimination under Title

IX. While judges in courts of law are competent to apply comprehensive, complicated rules of

evidence, the Department does not believe that expectation is fair to impose on recipients, whose

primary function is to provide education, not to resolve disputes between students and employees.
Id. at 30347.

While commenters correctly observe that the Confrontation Claus&is
concerned with use of testimonial statements against criminal
defendants, even if use of a negstimonial statement poses no
constitutional problem under the Sixth Amendment, the statement
would still need to meet a hearsay exception under applicable rules of
evidence in a criminal court. For reasons discussed above, the
Department does not wish to impose a complex set of evidentiary rules
on recipients, whether patterned after civil or criminal rules.

Id.at 30347.
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¢CKS 5SLI NIYSYd dzyRSNEGFYRE O02VYS
against reliance on party and witness statements made by a person
who does not submit to crogxamination is a broader exclusionary
rule than found in the Federal Rules of Evidence, under which certain
hearsay exceptions permit consideration of statements made by
persons who do not testify in court and have not been eegasined.

Id.at 30348.

[W]here a party or witness does not appear and is not eexasnined, the statements of that paf

or witness cannot be determined reliable, truthful, or credible in acmmtroom setting like that of

Iy SRdOFGA2YyHE AyadAldiazyQa LINREOSSRAYy3 (KK
evidence, and legal professionals. . . . [R]ecipients are educational institutions that should not be
converted into de facto courtrooms. The final regulations thus prescribe a process that simplifies
evidentiary complexities while ensuring that determinations regarding responsibility result from
O2yaARSNI GA2y 2F NBtSOFyds NBtAIGotS SOARSYyOSo®
suggestion that instead the iSk should be i to rely on that are not
subject to crosexamination, if they are reliable; making such a determination without the benefit
of extensive rules of evidence would likely result in inconsistent and potentially inaccurate
assessments of reliability. Commenters correctly note that courts have notimposed a blanket rule

excluding hearsay evid from use in ini p However, cases cited by
commenters do not stand for the ition that every proceeding must be
permitted to rely on hearsay evidence, even where the agency lacks subpoena power to compel
witnesses to appear. 1d.at 30348.
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[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiomakers retain discretion regarding the weight

or credibility to assign to particular evidence. Further, for the reasons
RA&OdzaaSR 62053 4gKAES GKS FAyLl t
S @A RSy O S&10614%(b)(6)@zdoksSpreclude a decisinaker

from relying on statements of a party or witness who has not submitted
to crossexamination at the live hearing.

Id. at 30354.
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Considerations for
Applying Regulatory
Requirements
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Recipients

may

.. . adopt evidentiary rules of admissibility that contravene those
evidentiary requirements prescribed under §106.45. ..

... adopt a rule excluding relevant evidence whose probative value is
substantially outweighed by the danger of unfair prejudice . . .

... adopt rules excluding certain types of relevant evidence (e.g., lie

detector test results, or rape kits) where the type of evidence is not

ei ther deemed U&not relevantAA (as
a compl ainantAs prior sexual histo
under §106.45 (as is, for instance, information protected by a legally
recognized privilege) . . .

Id.at 30294 (internal citations omitted).

1) Credibility Determinations

2) Issues of Relevance
3) Setting the Evidentiary Standard
4) Inculpatory & Exculpatory Evidence
5) Expert Testimony
6) Hearsay & Character
7) Federal Court on Title IX Evidence
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Credibility Determinations

AOften these cases are Jword agai nst
corroborate claims?

AReports to law enforcement, medical assistance, contemporaneous
reports or conversations, journal entries, witness accounts, etc. can
be viewed as corroborating (if medical or mental health reports exist
you can ask the complainant for access to those records).

Aln cases where medical or mental health records exist and panel
members gain access, itAs a good idez¢
medical/mental health experts to interpret.

AAvoid expectations or assumptions about behaviors or responses by
either complainant or respondent. Avoid stereotypes; prevent bias,
implicit or otherwise.

Credibility Determinations

A Assess demeanor: Does the person appear credible? Look at body language, eye
contact, level of nervousness, ~ defensiveness, evasiveness, etc.

Ads the personAs account inherently believabl
potential bias?

A Does the person have a motive to be untruthful?

A Are there past acts that could be relevant (although past acts are not
determinative of the issue before you, they can be relevant for some purposes).

A Pay attention to inconsistencies, but remember that in cases of trauma,
inconsistencies can occur. Inconsistencies alone may not determine credibility or
lack thereof.

A Look out for attempts to derail the hearing, deflect away from questions, and/or
bog down the hearing with irrelevant information.

A Check your own bias at the door. Do not pre  -judge your findings until all relevant
information is heard. Do not be lured towards confirmation bias.
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Relevance

Title IX Regulations

Z Relevance

The new Title U4X regul at
require investigators and decision  -makers to

be trained on issues of relevance, including

how to apply the rape sl

The decision -maker is required to make
relevance determinations regarding cross -
examination in real time during the hearing.

749

ARequire an Jobjective evaluatto
106.45(b)(1)(ii)

AThe Department declines to define certain terms in this
provision such as Jupon request
directly related to the allegat
interpreted using their plain and ordinary meaning.
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FRE 4017z Court Room Test for

Merriam Webster Definition of Relevant

Relevant Evidence

) . . " AHaving significant and demonstrable bearing on the
Evidence in federal court is relevant if: matter at hand.
a) It has any tendency to make a fact more or less probable

: ‘ R ATending logically to prove or disprove a fact of
than it would be without the evidence; and

consequence or to make the fact more or less probable
b) The fact is of consequence in determining the action. and thereby aiding the trier of fact in making a decision

Alrrelevant Evidence _z Evidence not tending to prove or ) ) )
3 Re | e vMemam. -Webster.comDictionary , Merriam -

disprove a matter inissue. esryan A. Gardner, BlackAs Law Dict Webster, htps:/Awww.merriam _ -webster.
Accessed 12 Jul. 2020.

ADoes the question call for an answer that makes an issue of
material fact more or less likely?
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FRE 403 = Court Room Exclusions

Not Applied to Title IX Hearings

ATitle 1X Regulations do not define Probative A3The Court may excl ude probdtieev at t

value is substantially outweighed by a danger of one or
more of the following: Unfair Prejudice, Confusing the

What is Probative?

AEvidence that tends to prove or disprove a point in Issue.

Bryan A Gardner. Blackhs Law Die Issues, Misleading the jury, Undue delay, Wasting time,
AlEach single piece odpluswalued.ejnce Needl essly presenting cumulatiyv
1 JOHN H. WIGMORE, EVIDENCE 410 (1940). ANeed to apply

A3A recipient may not adopt a ru
evidence whose probative value is substantially
out weighed by the danger of unf
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Relevant but Hostile

1) Legally Recognized Privileged Information ~ -> (Attorney/Client & < Where the substance of a quest/'on /s relevant but the
Dr./Client) i i X 4 L

2 ComplainantAs Sexual Predisposition (al manner in which an aavisor attempts to ask the question Iis
UnlessY Two Exceptions harassing, intimiagating, or abusive (for example, the

3) Treatment Records without the parties written voluntary consent advisor y el | s screams or P h y

4) A recipient may adopt rules of order or decorum to forbid badgering a : D o :
witness. witness’s personal space), the recipient may appropriately,

5) OCR Blog Post: The decision -maker must ot rely on the statement of a party evenhandedy enforce rules of decorum that require
or witness who does not submit to cross  -examination, resulting in exclusion relevant questfons to be asked in a respectﬁ;/ non -abusive
of. that remain by cross ination. i+ ’

6) A Recipient may fairly deem repetition of the same question to be marner. nitps:ihwiw federalregister. govid/2020  -10512/p 3779
irrelevant.
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Rape Shield Language ; Title IX Hearing ~ z FRE 412 Rape Shield Protections

[Tlhe rape shield language §106.45(b)(6)(iii) bars questions or kronduce . Vece: Thefolowing udence s not admissilen a v of teoedsexual
S @}\ ﬁ S v‘ c') S l 62 le-j | o 2YLI I A v‘ I Y L’l Qa a (1) evidence offered to prove that a victim engaged in other sexual behavior; or
N ) ~ ~ . A @evidence offered to prove a victimAs sexual predisposition
exceptionyand abouteD2 Y LI I AVl Vi Q&8 LINAZ2NI &S (b) Exceptions.
two exceptions (1) Criminal Cases. The court may admit the following evidence in a criminal case:
(A) d f f f A I beh .
1) if offered toprove that someone other than the respondent onian'd o S o s, i, or v pvscabueres, ¢ (1O mexvel penaver
R ®evidence of specific instances of a victimAs sexual behavior 1
committed the alleged sexual harassmerdr misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and
(Clevidence whose exclusion would violate the defendantAs constit
2)if the question or evidence concerns sexual behavior between (@)CiilCasestin a civil case, the court may admit evidence offered to
. . its pi outweighs the danger of harm to any victim and of unfair prejudice to
the complainant and the respondent and is offered to praesent any party. The court may admit evidence of a victimAs reputatio

(¢) Procedure to Determine Admissibility.

Id. at 30336 n. 1308 (emphasis added).
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Cross Examination & Relevance
Determinations

Rel evance LitanyYMaking

1) What is at Issue? AThe decision -maker(s) must first determine whether the question is
relevant and explain any decision to exclude a question as not relevant.
2) Admissibility Versus Probative A3I[Tlhis provision do e smakeotdgivelengtiyore a d
. complicated explanation; it is sufficient, for a decision -maker to explain
?
3) What does the offered evidence go to prove? Not does that a question |5 fhequestiosasksabbut ddetala s e ¥
it prove this at point of admissibility that is not probative of any material
hitps:/federaregister govld/2020 -10512Ip 3896
4) Apply the Regulatory stan A3[iRftly, orally, an grecludingareqitement X
hearings not governed by FRE perse examination questions be submitted or screened prior to the live
hearing .

A3The recipient may adopt a rule that p
from challenging the relevance determination (after receiving the
decision-maker 's explanati on) wddedaGouot he he

105120p 3892
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Evidentiary Standards

}JState whether the standard of Vi

determine responsibility is the preponderance of the evidence

standard or the clear and convincing evidence standard, apply

the same standard of evidence for formal complaints against

students as for formal complaints against employees, including

faculty, and apply the same standard of evidence to all formal

compl aints of sexual harassment; j
https:/Awww.federalregister.gov/d/2020  -10512/p -6468

1) Clear & Convincing

Using goreponderance of the evidence standardnd considering
relevant definitions in the Policy, the hearing panel weighs the evidence
to determine whether the Respondent violated the Policy.

50.01% likelihood or 50% and a feather

Which side do you fall on?

G¢KS DNBFGSNI 6SAIKE 2F (GKS SOARS
greater number of witnesses testifying to a fact but by evidence that has
the most convincing force, superior evidentiary weight that, though not
2) Preponderance of the Evidence sufficient to free the mind wholly from all reasoanble doubt, is still
sufficient to incline a mind to one side of the issue rather than the

20 KSNpE UNEFY !'® DIENRYSNE . t1QBDa [F6 5A0(
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Inculpatory Evidence

Standard of Proof szmmﬂCmemgg@h

AEvidence indicating that the thing to be proved is highly
probable or reasonably certain.  eryan a. cardner, BlackAs Law DI

ACertain facts must be proved by clear and convincing Evidence showing or tend

evidence, which is a higher burdep Qf p_roof. This means involvement in a crime or wrong.
the party must persuade you that it is highly probable that

the fact is true. ‘CACING. 201, More Likey T  Clear and Convincing Proot

hitps:/ww justia.comidocuments/irials___litigation -cacipdt

Bryan A. Gardner, BlackAs Law Dictionary 10,
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Exculpatory Evidence

Court Room Expert Testimony Requirements Z FRE;‘L;’;ﬁPé‘

A witness who is qualified as an expert by
. . knowledge, skill, experience, training, or education
Evi dence tending to est may testify in the form of an opinion or otherwise if:

/nnocence‘ A) The expertAs scientific, technical,
will help the trier of fact to understand the evidence or to
determine a fact in issue;

B) The Testimony is based on sufficient facts or data
C) The Testimony is the product of reliable principles and methods

Bryan A. Gardner, BlackAs Law Dictionary 10, D) The expert has reliably applied the principles and methods to the
facts of the case.
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AS

Title IX Regulations 7 Expert Witnesses }'.E?

Hearsay, Character, etc..

AWwnile the proposed rules do not speak to admissibility of

: : : hearsay, prior bad acts, character evidence, polygraph (lie
AMUSt prowde the parties e_qual opportunity to detector) results, standards for authentication of evidence, or
present fact and expert witnesses. similar issues concerning evidence, the final regulations require

recipients to gather and evaluate relevant evidence

hitps://www.federalregister.gov/d/2020  -10512/p -2947 (internal citations omitted)

AExert witness evidence must be relevant.
AWithin these evidentiary parameters recipients retain the
flexibility to adopt rules that govern how the recipient's
investigator and decision -maker evaluate evidence and conduct
the grievance process (so long as such rules apply equally to
both parties)
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FRE 801z Hearsay

(a) Statement. 3 St at ementj means a per SERA
written assertion, or nonverbal conduct, if the person intended
it as an assertion.
(b) Declarant. 3 Decl arantj means the persor
statement.
(c)Hearsay. ¥ Hear sayj means a statement t
(1) the declarant does not make while testifying at the
current trial or hearing; and
(2) a party offers in evidence to prove the truth of the
matter asserted in the statement

FRE 801- Exclusions From Hearsay W

A (d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

A (1)ADeclarant-Wi t nessAs Pr iThedecl&ranetastifies and ts subject to cross  -examination about a
prior statement, and the statement:

AMAis inconsistent with the declarantAs testimony and was
or other proceeding or in a deposition;

A@B)is consistent with the declarantAs testimony and is off

A (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent
improper influence or motive in so testifying;

A (i) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or
A (C)identifies a person as someone the declarant perceived earlier.

A(@An Opposi ng P arThesiaemestisafterecagamst an opposing party and:
A (A) was made by the party in an individual or representative capacity;

A (B)is one the party manifested that it adopted or believed to be true;

A (C)was made by a person whom the party authorized to make a statement on the subject;

A(@was made by the partyAs agent or employee on a matter w
existed; or

A(E)was made by the partyAs coconspirator during and in furt
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FRE 8037 Exceptions to the Rule Against

Hearsa:

(1) Present Sense Impression. A statement describing or explaining an event or condition,
made while or i i after the ived it.

(2) Excited Utterance. A statement relating to a startling event or condition, made while

the declarant was under the stress of excitement that it caused.

(3) Then-Existing Mental, Emotional, or Physical Conditon. A st at ement of the d
then -existing state of mind (such as motive, intent, or plan) or emotional, sensory, or

physical condition (such as mental feeling, pain, or bodily health), but not including a

statement of memory or belief to prove the fact remembered or believed unless it

relates to the validity or terms of the declara
(4) Statement Made for Medical Diagnosis or Treatment . A statement that:

(A)is made for ? and is reasonably pertinentto  ? medical diagnosis or
treatment; and

(B) describes medical history; past or present symptoms or sensations; their
inception; or their general cause.

(Not Entire Rule)

Statements Not Subject to Cross Exam

OCR Blog Post -> http: ed.gov/abot 0200522.html

If a party or witness does not submit to cross ~ -examination at the live
hearing, the decision -maker(s) must not rely on any statement  of

that party or witness in reaching a determination regarding

responsibility ; provided, however, that the decision  -maker(s) cannot

draw an inference about the determination regarding responsibility

based solely on a partyAs or witnes
or refusal to answer cross  -examination or other questions.

Section 106.45(b)(6)(i)
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Potential Federal Court Rulings on

Evidence

Haidak v. University of Massachusetts -Ambherst , 933 F.3d 56 (1st Cir. App.
8/6/2019)

3JThe rules that govern a common | aw tri
disciplinary proceeding.  But the rules of trial may serve as a useful benchmark
to guide our analysis.}j 1d. at 67.
For example, eveninafull -bl own f eder al trial, Jextr

admissible to prove specific instances of a witness's conduct in order to attack

or support the witness's dbtdaR. Bvalt6@sth). Andr
extrinsic evidence aside, the court has
its probative value is substantially outweighed by a danger of ... undue delay,
wasting time, or needlessly prkedB.Etd40y
Because a federal district court would have been well within its discretion in

excluding the transcript, it follows afortiori _that an identical decision by the
Hearing Board did not violate Haidak's right to due process. 1
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Assessment to fol
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Student Affairs Administrators
in Higher Education

Interview Techniques
for Title IX Investigators
Under the New
Regulations

Dr. Jennifer R. Hammat

Dean of Students
University of Southern Indiana

This Module is Designed for LTmE

TRACK 1z Title IX Coordinators
TRACK 3z Title IX Investigators
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Reference

Decisions and Flexibility

Unless otherwise noted, source: Department of Education,
Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance , 85 Fed. Reg.

The Department has given you some flexibility here. As you draft
your policies and procedures, you have a decision to make about
how you conduct your investigations. This is largely based on
your staffing level and if you intend to have your investigator

30026 (May 19, 2020)(final rule) (online at
https://www.govinfo.gov/content/pka/FR -2020-05-
19/pdf/2020 -10512.pdf).

make any determinations of credibility of evidence and/or
parties (Obama era investigations). It is one of the decisions you
will need to make as a campus. If you stay the course, and
continue to have investigators determine credibility and
relevance, very little changes. If you decide they will not do this,
investigations change significantly.
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wASEs,

A note about  8106.45(b)(7) L

Section 106.45(b)(7) specifies that the decision  -maker mustbea
diifferent person from the Title X Coordinator or investigator,

but the final reguiations do not preclude a Title IX Coordinator

from also serving as the investigator.

Outsourcing Is an Option

The Department notes that nothing in the final regulations precludes a

recipient from carrying out its responsibilities under §106.45 by

outsourcing such responsibilities to professionally trained investigators

and adjudicators outside the recipient
declines to impose a requirement that Title I1X Coordinators, investigators,

or decision -makers be licensed attorneys (or otherwise to specify the

qualifications or experience needed for a recipient to fill such positions),

because leaving recipients as much flexibility as possible to fulfill the

obligations that must be performed by such individuals will make it more

likely that all recipients reasonably can meet their Title 1X responsibilities.

Id. at 30135n.596.

Id. at 30105,
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§ 106.45(b)(5)(i) -(vii) 106.45(b)(5)(i) -(vii) continued

Requires recipients to investigate formal complaints in a manner = AGives the parties equal opportunity to select an advisor of the
that: partyAs choice (who may be, but doce
AKeeps(hebyrdenofpmofal?dbUIdenofgatheringew_n'enceonme ARequires written notice when a part
reci pient whil e pratec{/ng every pa expected for an interview, meeting, or hearing;
of the partyAs own medical, psychol
records; A Provide both parties equal opportunity to review and respond to
A Provides the parties equal opportunity to present fact and expert the evidence gathered during the investigation; and
witnesses and other inculpatory and exculpatory evidence; ASends both parties the recipientAs
A Does ot restrict the parties from discussing the allegations or the relevant evidence, prior fo reaching a determination regarding
gathering evidence; 1 30053 responsibility. o 2130053,
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§106.45(b)(1)(i) -(X)

A Treats complainants and respondents equitably by
recognizing the need for complaints to receive remedies where
a respondent is determined responsible and for respondents
to face disciplinary sanctions only after a fair process
determines responsibility;

AOvjectively evaluates all relevant evidence both inculpatory
and exculpatory, and ensures that rules voluntarily adopted
by a recipient treat the parties equally;

Training

1d. a1 30053
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8 106.45(b)(1)(i) -(x) continued

ARequires Title IX Coordinators, investigators, decision -makers, = Adnforms all parties of critical™Fn
and persons who facilitate informal resolutions to be free é’g)‘fﬂ‘_ggg’i ’;’e"é‘;’g’ngt the ’ah”g; ;Z m””ggjd ‘Z’r’g g}m”ag’
) X B X ipient may i , the lernce
from conflicts of interest and bias and trained to serve applied by the recipient to all formal complaints of sexual

§106.45(b)(1)(i) -(x) continued L,

impartially without prejudging the facts at issue harassment under Title IX (which must be either the
APresumes the non -responsibility of respondents until preponderance of the eviderce Sljﬂdafd or the L‘;eaf aﬂg ) b
; ; . convincing evidence standar , e
conclusions of the grievance process, and the range of supportive measures available to both parties;
Alncludes reasonably prompt time frames for the grievance and
process; A Protects any legally recognized privilege from being pierced during
a grievarce process. 1. at30053

/d. at 30053 (emphasis added).
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Training

A 3Best practicesj/jExpertsj/Certification
Impartiality of Title IX operatives
No bias
No conflicts of interest

No sexual stereotypes in training materials

A
A
A
A
A Training on the institutionAs specific policies,
A Training on 3relevancej of evidence for investig
A Training on technology used in hearings

A

We assume that all recipients will need to train their Title IX Coordinators, an investigator, any
person designated by a recipient to facilitate an informal resolution process (e.g., a mediator),

and two decision -makers (assuming an additional decision  -maker for appeals). We assume this
training will take approximately eight hours for all staffat the . . . IHE level.

1d. a1 30567.
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Investigations
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What has happened?

AA formal complaint has been received (and signed).

AAn initial meeting with the Title IX Coordinator has happened
to provide support measures.

AA notice of investigation has gone out to both parties.

AThe case has been assigned to you (the investigator) or as the
Title IX Coordinator, you are the investigator, or you have
outsourced the investigation.

AThe investigator has read the formal complaint.

AWhich route for investigations has your school opted for?

Alnvestigations with or without credibility assessments?

Preparing your questions pre

L g wAsey
-IntervieWne ‘
& N
ARead the Formal Complaint =
Awrite out the questions you have about the report on first read.
ARead the Formal Complaint again.
AWhat additional questions do you have about the incident narrative.
AWnho is identified in the Formal Complaint you feel you need to interview.
AWhat questions do you have for those individuals?
AHave all of these typed out ahead of the first interview.
ARevise and update with additional questions and witnesses as
you go.
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§ 106.45(b)(5)(iv)

Crossover interview technigues

(1v) Provide the parties with the same opportunities to have
others present during any grievance proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice, who may be, but is
not required fo be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent in
any meeting or grievance proceeding; however, the recipient
may establish restrictions regarding the extent to which the
aadvisor may participate in the proceedings, as long as the
restrictions apply equally to both parties,

791

ATitle IX investigation framework is good practice for other
kinds of investigations:

AcCode of Conduct violations

AThreat assessment or BIT concerns investigations
AEducational conversations with student
AAcademic Integrity case investigations

AHazing investigations



Fact Finding and Data
Collection
(with credibility
assessment)

How to start an interview LT

Alntroduce yourself

Als small talk appropriate? Build rapport. Establish baseline
responses*

AExplain your role

AExplain you will be note/taking/recording the interview for
notes

AAsk interviewee to share their recollections of the incident.
ADo not interrupt the narrative
A Let them talk until they are done
AFollow up questions later

79%)NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Remember your role

Follow -up questions

You are NOT a partyAs | awyer, a d Vs o
You ARE an investigator and a facilitator

You ARE free from bias

You ARE free from prejudgment

You ARE interested in finding out fact about the incident

You ARE interested in the truth

Being Umpartial B Being a Robot
You can be a neutral fact-finder and still show empathy and kindness.
Investigation spaces should be judgement free zones

AWhen seeking clarification aft e t
of the event, try to ask questions that build confidence and put
them at ease.
A3You said you left the party aroun
A3You said you recalled having thre
punch, is that right?j
Alf they are describing a location, it might be helpful to ask them
to sketch out the room for you (if it is a residence hall, you
should have those schematics on your computer to pull
up/print out).

79%NASPA/Hierophant Enterprises, IﬁﬂZl.Copyrié?ﬁed material. Express permission to post this
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Clarifications

AWnhen asking harder questions about the order of events, or
specifics about the conversation or activities, you may run into
a series of 34 donAt knowj or 34 c
That As ok.

AReassure the party its ok that the
know.
AYou can move to another question or kind of questioning.
Alf you hit a memory gap, ask them some sensory questions to
see if it triggers any memories. Often there are memories they
cannot access unless you ask the question from a different
lens.

797

Sense and Feel questions

AlCan you draw vwidel bome more =ab
experienced?j A3wWhat did you he

AlWhat were you As@elinme about h
when XYZ occurredep.j

A3What did you SHAhWhpavjcan you no
AlCan you show me?j

AlWhat were you feeling
when you were kissing?ij

Source: Russell Strand, Frontiine Training Conference,
2018
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A word about trauma

Meet the student where they are: W

X ABaseline knowledge =
AAnyone you speak with about alleged sexual harassment AH ge
low to evaluate risk

(complainant, respondent, or witnesses) could have experienced AFactors to consider in decision -making
or still be experiencing trauma as a result of the alleged situation. AMedically accurate knowledge of sex, reproduction, sexual health

A Ability to navigate interpersonal relationships

ABe cognizant that talking to you may b ifficult for th
cogniza alking to you may be very difficu e A Communication skills

parties. Aconflict resolution skills
ARemember to document their experience with as little interruption AEmotional intelligence

as possible. Follow -up questions should be limited. ANot all students know the same thing about the same
Aldeally, you want the party being interviewed to do most of the things

speaking. Modified from: Russell Strand, Frontiine Training Conference, 2018

79%c':)NASPA/Hierophant Enterprises, IﬂQZl.Copyria?l?ed material. Express permission to post this
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Types of Evidence

VERBAL PHYSICAL
3 Alnterviews with: Almages (photos and videos)
Gathering and Evaluating s AText messages
. . S itnesses AScreen shots
EVIdenCE (Wlth CrEd | blllty Achers vynh relevant ADocuments
Assessment) information AE-mails
y ASecurity footage

AMedical records

8OJ©NASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@?&ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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of higher education, for their own training purposes for any reason. Use of this material for
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wASEs,

Credibility of the Parties and Evidence e

Ask them for evidence they want reviewed

Alnculpatory evidence ACredi bi | iatcyacyand eliatsity of evi dence.
AExculpatory evidence AA credibility assessment is necessary for each piece of
ARelevant to the allegations evidence considered in the investigation.

ARape shield law protections
Awitnesses to interview
Alf they know of others with similar experiences

ACharacter testimony is permitted
Source: Nedda Black, J.D., etal., The ATIXA Playbook: Best Practices for the Post -Regulatory Era at 101 (ATIXA, 2017).

803 804



Credibility: EEOC Guidance e Investigative relevance

B b el i s e oo aracoment et onerot Fatoretoconson | & ¢ mame | A?The investigator is obligatet t
include: . .. .
A Inherentpausiiy 1 the tesimony belevable o face? Does it make sense? related to the allegations whether or not the recipient intends

A Demeanor: Did the person seem to be tlling the tuth o lying? to rely on such evidence (for instance, where evidence is

: diirectly related to the allegations but the investigator does
not believe the evidence to be credible and thus does not
intend to rely on it).

sarily dereats he com AThe parties may then inspect and review the evidence directly
related to the allegations. The investigator must take into
consi deration the partiesA respo
evidence is relevant and summarize the evidence in the
i nvestigative report.jy

A None of the above factors are determinative as to credibilit. For example, the fact that there are no eye -witnesses 0
t d o me

alleged harassment by n
behind closed doors. Furthermore, the fact that the alleged harasser engaged in similar behavior in the past
necessarily mean that he or she did so again.

1d. at30248.
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Investigative relevance continued e §106.45(b)(7)
L
JThe parties then have equal oppOrt Section 106.45(b)(7) also helps prevent injection of bias into
report; i f a party disagrees with a Title IX sexual harassment grievance processes, by requiring
a b out rele vance, the party can ma ke transparent descriptions of the steps taken in an investigation
written response to the investigative report under §106.45(b)(5)(viy) and explanation of the reasons why objective evaluation of the

and to the decision -maker at any hearing held;: either way the
decision -maker is obligated to objectively evaluate all relevant
evidence and the parties have the opportunity to argue about what
is relevant (and about the persuasi o a1 30389 (emphasis added).

evidence supports findings of facts and conclusions based on
those facts.

1d. at 30249,

80chNASPA/Hierophant Enterprises, IﬁQZl.Copyri@?ﬁed material. Express permission to post this
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An Investigative Note about Rape Shield Laws Rape Shield Continued

The final regulations permit exchan, 70 further reinforce the importance of correct application of the

related to the allegations in a for rape shield protections, we have revised — § 106.45(b)(6)(i) to
investigation, but require the investigator to 0'7/){ summarnze ) explicitly stat that only relevant questions may be asked, and
Jrelevantj evidence /in the investig. the decision -maker must determine the relevance of each cross

sexual history information deemed by these final regulations to be

Jnot relevantyjf ), an-oakerieaqgbecivelr t he de
evaluate only Jrelevantj evidence d. . a1 30352
reaching the determination regarding responsibility.

examination questions before a party or witness must answer.

10, at 30352,
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Obligations

JThe investigator s obligated o g

the allegations whether or not the recipient intends to rely on such

evidence (for instance, where evidence is directly related fo the

all egations but the recipientAs inv

evidence to be credible and thus does not intend to rely on it). The

parties may then inspect and review the evidence directly related to

the allegations. The investigator must take into consideration the

parti esA responses and then determi,
summarize the relevant evidence in the investigative report i

1d. at 30352 (intemal citations omitted).

5 5 - WASE
Obligations Continued e
& N

JThe parties then have equal :
report, [ f a party disagrees with a
about relevance, the party can make

written response lo the investigative report under § 106.45(b)(5)(vii)

and o the decision -maker at any hearing held; either way the

decision -maker is obligated to objectively evaluate all relevant

evidence and the parties have the opportunity to argue about what

is relevant (and about the persuasi

1, at 30248 -49.
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106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Why would you consider this?

AcCross purpose. The purpose of the hearing is to determine
credibility of all the parties and all the evidence. If the investigator
does this, one could later assert bias against the investigator for
making their assessment of the parties and/or the evidence.

ATime. Investigations that accept information, gather documents, and
statements, and provide a relevance review of said documents
would make for an effective summary of the investigative materials
presented for the hearing to sort through.

Without Credibility
Assessment
ARepetition . Anything anyone says to you, they will have to say again

at the hearing and be subjecttocross -exami nati on, or it
considered.

81‘@’)BNASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@Hed material. Express permission to post this
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Bias/Conflict of Interest

Section 106.45(b)(1)(ii) requires Title IX Coordinators,
Investigators, decision -makers, and individuals who facilitate

any informal resolution process to  be free of bias or conflicts of
interest for or against complainants or respondents  and to be
trained on how to serve impartially .

Bias, Impatrtiality,
Conflicts of Interest, Sex
Stereotypes

1d. at 30103 (emphasis added).
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3 Bi a slkpeazuw. University of Nebraska

With respect to the claim of bias, we observe that the committee # APersonal animosity
members are entitled to a presumption of honesty and integrity

unless actual bias, such as personal animosity, illegal prejudice, or a
personal or financial stake in the outcome  can be proven. ... The APersonal or financial stake in the outcome
allegations Ikpeazu makes in support of his bias claim are generally .
insufficient to show the kind of actual bias from which we could ABias can relate to:

conclude that the committee members acted unlawfully. ASex, race, ethnicity, sexual orientation, gender identity, disability or

immigration status, financial ability or other characteristic

Alllegal prejudice

Ikpeazu v. University of Nebraska , 775 F.2d 250, 254

(8th Cir. 1985) (interal citations omitted, emphasis added).
1d. at 30084 (emphasis added).

817©NASPA/Hierophant Enterprises, IﬂQZl.Copyriamed material. Express permission to post this
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nSeg

Does DOE require 3Um Elm’., Final Thought

The Department declines to specify that training of Title IX
personnel must include implicit bias training " the nature of the

training required under  § 106.45(b)(1)(iii) is left to the Remember, other modules in the NASPA Title IX Training
recipientAs discretion so [/ong as Certificate curriculum address student conduct, Title IX
diirective that such training provide instruction on how to serve hearings, Title IX investigations, report writing, informal
impartially and avoid prejudgment of the facts at issue, resolution, FERPA/records management, evidence, etc.

conflicts of interest, and bias, and that materials used in such
training avoid sex stereotypes.

1d. a1 30084 (emphasis added).

81%@NASPA/Hierophant Enterprises, IﬁQZl.Copyri@?‘n?ed material. Express permission to post this
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& NASPA.

Student Affairs Administrators
in Higher Education

Thank YouY Constructing a Report

Assessment will follow. )
Dr. Jennifer R. Hammat

Dean of Students
University of Southern Indiana
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This Module is Designed for

Reference

TRACK 1z Title IX Coordinators
TRACK 3z Title IX Investigators

Unless otherwise noted, source: Department of Education,
Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance , 85 Fed. Reg.
30026 (May 19, 2020)(final rule) (online at
https://www.govinfo.gov/content/pkg/FR
19/pdf/2020 -10512.pdf).

-2020-05-

2 . . .824 . . .
8 %)NASPA/Hlerophant Enterprises, IﬂQZl.Copyrlaﬁted material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
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proprietary reasons, except by the original author(s), is strictly prohibited.

Outsourcing Is an Option

Bias/Conflict of Interest

The Department notes that nothing in the final regulations precludes a
recipient from carrying out its responsibilities under $§106.45 by
outsourcing such responsibilities to professionally trained investigators
and adjudicators outside the recipient
declines to impose a requirement that Title /X Coordinators, investigators,
or decision -makers be licensed attorneys (or otherwise to specify the
qualifications or experience needed for a recipient to fill such positions),
because leaving recipients as much flexibility as possible to fulfill the
that must be p by such individuals will make it more
likely that all recipients reasonably can meet their Title /X responsibilities.

Id. at 30105,

Section 106.45(b)(1)(iii) requires Title IX Coordinators,

Investigators, decision -makers, and individuals who facilitate

any informal resolution process to  be free of bias or conflicts of
interest for or against complainants or respondents  and fo be
trained on how to serve impartially .

/d. at 30103 (emphasis added)

82%NASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@%@ed material. Express permission to post this
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106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Investigation Obligations

827

§106.45(b)(5)(i) -(vi)

Requires recipients to investigate formal complaints in a manner that:

A Keeps the burden of proof and burden of gathering evidence on the
recipient while protecting every part})
partyAs own medical, psychological, a.

A Provides the parties equal opportunity to present fact and expert
witnesses and other inculpatory and exculpatory evidence,

AGi ves the parties equal opportunity ¢t
choice (who may be an attorney, but does not need to be, an attorney);

/d. at 30053
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https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

§106.45(b)(5)(i) -(vii) continued

Report Purpose

ARequires written notices when =3
or expected for an interview, meeting, or hearing;

AProvides both parties equal opportunity to review and
respond to the evidence gathered during the investigation,

ASends both parties the recipient
sumimarizing the relevant evidence, prior to reaching a
determination regarding responsibility.

10, at 30053,

We agree that the final regulations seek to provide strong, clear
procedural protections to complainants and respondents,
Including apprising both parties of the evidence the

Iinvestigator has determined to be relevant, in order to
adequately prepare for a hearing (if one is required or
otherwise provided) and to submit responses about the
Investigative report for the decision ~ -maker to consider even
when | hearing is not required or otherwise provided.

/d. a1 30309,
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Report purpose and combining continued

AA valuable part of this process is giving parties (and advisors who
are providing assistance o the parties) adequate time to review,
assess, and respond to the investigative report in order to fairly
prepare for the live hearing or submit arguments to a decision
maker where a hearing is not required or otherwise provided.

Aln the context of a grievance process that involves multjple
complainants, multiple respondents, or both, a recipient may issue
a single investigative report.

1d. at 30309,

Findings or Conclusions in Report?

The Department does ot wish to prohibit the investigator from
including recommended findings or conclusions in the
Investigative report. However, the decision  -maker is under an
independent obligation to objectively evaluate relevant

evidence, and thus cannot simply defer to recommendations
made by the investigator in the investigative report.

/d. at 30308.
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Elements of the
Investigative Report

833

No Position

The Department takes no position here on such elements beyond
what is required in these final regulations; namely, that the
investigative report must fairly summarize relevant evidence. We
note that the decision -maker must prepare a written determination
regarding responsibility that must contain certain specific elements
(for instance, a description of procedural steps taken during an
Investigation) and so a recipient may wish to instruct the
investigator to include such matters in the investigative report, but
these final regulations do not prescribe the contents of the
investigative report other than specifying its core purpose of
summarizing relevant evidence. 1.t 30310,



Why review the report?

AAllowing the parties to review and respond to the investigative
report is important to providing the parties with notice of the
evidence the recipient intends to rely on in deciding whether the
evidence supports the allegations under investigation.
A These final regulations do not prescribe a process for the inclusion
of additional support information or for amending or
suppl ementing the investigative reg
responses after reviewing the report.

10 a1 30310,

Discretion

A Recipients enjoy discretion with respect to whether and how to
amend and supplement the investigative report as long as any
such rules and practices apply equally to both parties, under the
revised introductory sentences of  § 106.45(b). 1d. at 30310,

AA recipient may require all parties to submit any evidence that they
would like the investigator to consider prior to the finalization of
the investigative report thereby allowing each party to respond to
the evidence in the investigative report sent to the parties under §
106.45(b)(5)(vii). /d. at 30310-11.
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Discretion continued

A recipient also may provide both parties with an opportunity
to respond to any additional evidence the other party proposes
after reviewing the investigative report. If a recipient allows
parties to provide additional evidence in response to the
Investigative report, any such additional evidence will not
qualify as new evidence that was reasonably available at the
time the determination regarding responsibility was made for
purposes of appeal under  § 106.45(b)(8)())(B).

/d. at 30311.

Reminders L TmE

st

A} The investigator is obligated t
related to the allegations whether or not the recipient intends
to rely on such evidence (for instance, where evidence is
directly related to the allegations but the investigator does
not believe the evidence to be credible and thus does not
intend to rely on it).
AThe parties may then inspect and review the evidence directly
related to the allegations. The investigator must take into
consi deration the partiesA respo
evidence is relevant and summarize the evidence in the
i nvestigative report . fuoms
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Reminders continued

JThe parties then have equal oppoOrt
report, [ f a party disagrees with a
about relevance, the party can make
written response to the investigative report under § 106.45(b)(5)(vii)

and to the decision -maker at any hearing held; either way the

decision -maker is obligated to objectively evaluate all relevant

evidence and the parties have the opportunity to argue about what

is relevant (and about the persuvasi

1d. a1 30248 49,

839

§106.45(b)(7)

Section 106.45(b)(7) also helps prevert injection of bias into

Title IX sexual harassment grievance processes, by requiring
transparent descriptions of the steps taken in an investigation
and explanation of the reasons why objective evaluation of the
evidence supports findings of facts and conclusions based on
those facts.

/d. at 30389 (emphasis added).
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Background

1. BACKGROUND AND REPORTED CONDUCT
ASummary of allegation goes here. Identify the names of
Report SeCtionS to the CP and RP here and the Investigator. [One paragraph

. summary].
Consider

84]©NASPA/Hierophant Enterprises, IﬂQZl.Copyriaﬁ%ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Jurisdiction
1l. JURISDICTION lll. SCOPE OF THE INVESTIGATION
AThis office houses the Title IX Office which has campus - A[This is the timeline and details pertinent to the case. It is
wide responsibility for investigating alleged violations of the record of when it was reported. If a No Contact Order
the Sexual Harassment Policy. This office responds to was issued. When parties were notified, interviewed,

submitted evidence, asked for additional parties to be

interviewed, and if they resche
AThis is the accounting for the time it took for the

investigation. It will match what is in the file, (in emails

and in phone logs). (1 -2 paragraphs).]

claims of harassment (including sexual assault), stalking,
dating violence, domestic violence, and retaliation brought
forward by students, employees or third parties.

84‘@’)BNASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@ﬁed material. Express permission to post this
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Scope continued

Scope continued L TmE

AParties interviewed: = ADocumentary evidence acquired:
Awritten statement of Complainant Name, dated February 5, 2019

. . . AText message correspondence between CP Name and Witness 1
ARespondent Name, in -person interview on February 8, 2019 Name (received February 21, 2019)

AComplainant Name, in  -person interviews on February 7, 2019

AWitness 1 Name, in -person interview on February 9, 2019 AText message correspondence between CP Name and Witness 2
Name (received February 21, 2019)

Awitness 2 Name, in -person interview on February 10, 2019 AText message correspondence between Witness 2 Name and

Awitness 3 Name, in -person interview on February 11, 2019 Witness 3 Name (received February 18, 2019)
AVideo shared by Witness 4, February 20, 2019

AWitness 4 Name, in -person interview on February 12, 2019
APhotographs shared by Witness 3 and Witness 4, February 21, 2019
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Relevant policies** |x Investigation SUMMARY

IV. RELEVANT POLICY AND LAW PROHIBITING SEXUAL V. INVESTIGATION SUMMARY
HARASSMENT (INCLUDING SEXUAL ASSAULT) AND A. Statement Summary of the Parties
RETALIATION Complainant:

Respondent:
B. Documentary Evidence:
Below is the list of the documentary evidence reviewed for this report:
A Documentation and investigative files obtained by the Title IX Investigator;

AThis is straight from your policy. What are the relevant
policy prohibitions you have published with regard to
sexual harassment (the definitions and why it is being

investigated). ) ) )
i . . . AThe written statement provided by the COMPLAINANT and evidence;
A!n this new format, this _SeC“O‘n CQU|d be optional, we AThe written statement provided by the RESPONDENT and evidence; and
included it to make the investigative report complete. AUniversity policies.

847©NASPA/H|erophant Enterprises, IﬂQZl.Copyriaﬁed material. Express permission to post this
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Analysis (this could be relevance or credibility)** e Summary of the AnaIy5|s**
& I .
VI ANALYSIS . C. Summary of the Analysis
A. Standard of Evidence: Preponderance of the Evidence Adn the instant case¥ (This is the narrative
Findings in this investigative report are based o parties, in a summary presentation of what was learned, and the analysis applied
other words, after reviewing all of the evidence, including the relative credibility of the parties and to that factual information)
their statements during interviews, whether it is more likely than not that the conduct occurred as
alleged. If the conduct did occur as alleged, then an analysis is completed to determine whether
the conduct violated University policy. (Please n [4f Affirmative Consent is in Question:] if s
whether the alleged conducl violated state or federal laws, but instead address whether the A . " " . . - . "
UniversityAs policies were violated). In evaluating Affirmative Consent in cases of alleged incapacitation, the University

B. Fact Finding asks two questions:

a) A list of the facts discovered during the investigation

b) A summary of the facts/details agreed and disagreed upon by the CP and RP . P
) o Y 9 J pon by A 2) Should a sober, reasonable person in the same situation have known that the
¢) This is the nuts and bolts of what happened other party was incapacitated?

A 1) Did the person initiating sexual activity know that the other party was
incapacitated? If not,

Adf the answer to the first question is J3YES,
the conduct is likely a violation of this policy.

84%@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@ﬁ?ed material. Express permission to post this
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Credibility Assessment** Credibility Assessment**

A . .
O Gredibily Assessment AThese factors will now be assessed for the purposes of this

AAccording to the Equ mpl oy onAs
for Unlawful Harassment by Supervisors daledJunelS 1999: Investlgatlon
AUf there are conflicting versions of relevant events, the emp
Credibility be critical in determining w the aHeged harassmentin fact occurred. Factors to f
consider nclude AThe Complainanty

A Inherent plausibility: Is the testimony its face? Does it m AT h R d ty
A Demeanor: Did the person seem to be telling the truth or lying? € esponden
A Motive to falsify:  Did the person have a reason to lie? AT h .
e WitnessesY

A Corroboration: Is there witness testimony (such as testimony by eye  -witnesses, people who saw the person soon

after the alleged incidents, or people who discussed the incidents with him or her at around the time that they

occurred) or physical evidence (such as written documentation
A Pastrecord: Did the alleged harasser have  history of similar behavior in the past?
A None ofthe above factorsare determinative as o credibilt, For example,the fact ht there ae no eye -witnesses

alleged harassment by no means necessarily defeats the

Geeurs berind cosed doars. Furthermore the fac it the alleged harasser engaged in similar behavior in the past
does not necessarily mean that he or she did so again
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Relevant Evidence e Conclusions and/or Recommendations**

VII. CONCLUSION

A The investigator finds that the credible evidence evidence  supports a possible violation(s) of
Sexual Harassmentpolicy . This reportwill be forwarded to the decision  -maker. OR

AList of the evidence provided
ASummary of whether determined to be relevant or not

A The investigator finds the credible evidence  doesnotsupport a possible violati ondesd of tf
Harassmentpolicy . This report will be forwarded to the decision  -maker.

AcCan break this out by inculpatory and exculpatory Vil RECOMMENDATIONS
. A As aTitle IX matter, the University has the authority to evaluate the allegations and make findings as applied
AOne party may provide more than the other o students and employees for disciplinary purposes. The investigalor  recommends  that the Respondent

should go through the live hearing process for possible violations of the University Sexual Harassment Policy.
In similarly situated cases of this nature, a common outcome has been Suspension from the University. OR

AMake sure you assign who prOVIdEd the evidence in the A As aTitle IX matter, the University has the authority to evaluate the allegations and make findings as applied
summary of evidence (and the dates received in the oLl rough e e oAt rocect o posei o miant 1 ne Univerany Soaiarcament oty
timeline of events 7 evidence is often sent after interviews
with the investigator).
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Involve your colleagues

ADraft up a template that works for your school
ADraft it together
AHave counsel review it

Bias, Impartiality, Conflicts of
Interest, Sex Stereotypes

AHave students review it
AHave academics review it

AYou want this template to be the blueprint all investigator
use

AModify as you need. Keep it simple.

85%NASPA/Hierophant Enterprises, IﬁﬂZl.Copyri@ﬁ?ed material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Bias/Conflict of Interest

3 Bi a slkpeazuw. University of Nebraska "|rx“

Section 106.45(b)(1)(iii) requires Title IX Coordinators, Awith respect to the claim of bias, we observe that the committee
investigators, decision -makers, and individuals who facilitate members are entitled to a presumption of honesty and integrity

. . X . unless actual bias, such as personal animosity, illegal prejudice, or
any informal resolution process to  be free of bias or conflicts of ) : P ty, illegal prej
a personal or financial stake in the outcome can be proven. ...

interest for or against complainants or respondents  and to be The allegations Ikpeazu makes in support of his bias claim are
trained on how to serve impartially . generally insufficient to show the kind of actual bias from which
1d. at 30103 (emphasis added). we could conclude that the committee members acted unlawfully.

Ikpeazu v. University of Nebraska 775 F.2d 250, 254
(8th Cir. 1985) (intemal citations omitted, emphasis added)
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Does DOE require 34dmpip

AL

APersonal animosity The Department declines to specify that training of Title IX o
Alllegal prejudice personnel must include implicit bias training , the nature of the

training required under  § 106.45(b)(1)(iii) is left to the
reci pientAs discretion so |/ ong as
directive that such training provide instruction on how fo serve
Asex, race, ethnicity, sexual orientation, gender identity, disability or Iimpartially and avoid prejudgment of the facts at issue,
immigration status, financial ability or other characteristic conflicts of interest, and bias, and that materials used in such
training avoid sex stereotypes.

APersonal or financial stake in the outcome
ABias can relate to:

/d. at 30084 (emphasis added). 1d. at 30084 (emphasis added)
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Final Thought

Remember, other modules in the NASPA Title IX Training
Certificate curriculum address student conduct, Title IX
hearings, Title IX investigations, report writing, informal
resolution, FERPA/records management, evidence, etc.

Thank YouyY

Assessment will follow.
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Reference ; This Module is an Overview

We will discuss topics more in depth in the live virtual
Unless otherwise noted, source: Department of Education, session, including:
Nondiscrimination on the Basis of Sex in Education Programs or Activities
Receiving Federal Financial Assistan88 Fed. Reg. 30026 (May 19,
2020)(final rule) (online at https://www.govinfo.gov/content/pkg/FR -
2020-05-19/pdf/2020 -10512.pdf).

ASupportive Measures, Sanctions and Remedies
AcConsent

AAdvisors

ASpecial Issues in CrossExamination

ANo-Shows and Failure to Submit to Cross-Examination

AAppeals

[Some of these topics are also covered in other pre -recorded modules.]
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Separate Decision -Maker(s)

The Department emphasizes that the decision — -maker must not
. . only be a separate person from any investigator, but the
L ve H earin g s an d decision -maker is under an obligation to objectively evaluate
Decision -Makers all relevant evidence both inculpatory and exculpatory, and
must therefore  independently reach a determination regarding
responsibility without giving deference to the investigative
report. 1d. at 30314 (emphasis added)
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Decision -Maker Training Mandates AIE Eliciting Testimony
& Iz

[T]he decision -maker will be trained in how to conduct a — The Department also notes that the final regulations require a
grievance process, including trained investigator to prepare an investigative report
Aow to determi / summarizing relevant evidence, and  permit the decision -maker

owto aetermine relevance onthe decision-maker As own initiative to
AHow to apply the rape shield protections elicit testimony from parties and witnesses , as part of the
AHow . . . to determine the relevance of a cross  -examination recipientAs burden to reach a det

responsibility based on objective evaluation of all relevant

uestion before a party or witness must answer. i X o .
g pary evidence including inculpatory and exculpatory evidence.

/d. at 30353 (bullets added).

/d. at 30332,
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§106.45(b)(6)(i) Live Hearings & Cross  -Examination

(6) Hearings.

(i) For postsecondary /institutions,
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit each p.
party and any witnesses all relevant questions and follow -up

questions, including those challenging credibility. Such cross

examination at the live hearing must be conducted directly, orally,

and i n real time by the partyANs adv
personally, notwithstanding the discretion of the recipient under

paragraph (b)(5)(iv) of this section fo otherwise restrict the extent to

which advisors may participate in the proceedings.

§106.45(b)(6)(i) Live Hearings & Cross  -Examination, ;;}l?‘
& N

At the request of either party, the recipient must provide for the live hearing to occur

with the parties located in separate rooms with technology enabling the decision

‘maker(s) and parties to simultaneously see and hear the party or the witness answering
questions.

Only relevant cross -examination and other questions may be asked of a party or witness.
Before a complainant, respondent, or witness answers a cross -examination or other
question, the decision -maker(s) must first determine whether the question is relevant
and explain any decision to exclude a question as not relevant.

If a party does not have an advisor present at the live hearing, the recipient must provide
without fee or charge to that party, an advis
is not required to be, an attorney, to conduct cross -examination on behalf of that party.

(emphasis added)
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§106.45(b)(6)(i) Rape Shield & Cross  -Examination

Questions and evidence about the
predisposition or prior sexual behavior are not relevant, unless

such questions and evidence about
sexual behavior are offered to prove that someone other than

the respondent committed the conduct alleged by the

complainant, or if the questions and evidence concern specific

i ncidents of the complainantAs pr
respect to the respondent and are offered to prove consent.

§106.45(b) (6) (i)

SASE
JHear s‘:-'fﬂ;yj
If a party or witness does not submit to cross ~ -examination at :
the live hearing, the decision -maker(s) must not rely on any
statement of that party or witness in reaching a determination
regarding responsibility; provided, however, that the decision -
maker(s) cannot draw an inference about the determination
regarding responsi bility based sc
absence from the live hearing or refusal fo answer cross -
examination or other questions.
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8106.45(b)(6)(i) Staging a Live Hearing

Live hearings pursuant fo this paragraph may be conducted

with all parties physically present in the same geographic

/ ocation or, at the recipientAs d
witnesses, and other participants may appear at the live

hearing virtually, with technology enabling participants

simultaneously to see and hear each other.

Recipients must create an audio or audiovisual recording, or
transcript, of any live hearing and make it available to the
parties for inspection and review.

875

§106.45(b)(3)(i) ? Mandatory Dismissal “.&“

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal complaint.

If the conduct alleged in the formal complaint would not constitute

sexual harassment as defined in § 106.30 even if proved, did not occur

in the recipientAs education progr:
against a person in the United States, then the recipient must dismiss

the formal complaint with regard to that conduct for purposes of

sexual harassment under title IX or this part; such a dismissal does not
preclude action under another provi.
conaluct.

(emphasis added)
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8106.45(b)(3)(ii) ? Permissive Dismissal

Hearings LT

AWwhat is a Jhearingj?

The recipient may dismiss the formal complaint or any allegations ) - -
A Single decision -maker vs. a panel of decision makers?

therein, if at any time during the investigation or hearing . A Rules of evidence?

AA complainant notifies the Title IX Coordinator in writing that the
complainant would like to withdraw the formal complaint or any APauses,-0udt s jme
allegations therein; A Objections?

A Hearing rules/rules of decorum

A The respondent is no longer enrolled or employed by the recipient; or A Calling the investigator as the first witness?

o . . i A Openi d closing statt ts?
A specific circumstances prevent the recipient from gathering evidence pening and closing statements

sufficient to reach a determination as to the formal complaint or
allegations therein. (emphasis and bullets added)

A Should all hearings be online (currently)?
A What are the differences?
A Online hearings

A Platforms?

A Security?
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Relevance

[Rlelevance is the sole gatekeeper evidentiary rule in the final

regulations, but decisiomakers retain discretion regarding the

weight or credibility to assign to particular evidence. Further, for the
Relevance and reasons discussed above, while the final regulations do not address

Rape Shield Protections GKSF NEI & S JARBULEE)() doas predaderas
decisionmaker from relying on statements of a party or witness
who has not submitted to croexamination at the live hearing.

Id.at 30354.
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Rel evance Cont Ad h Prior Sexual History/Sexual Predisposition “&

The new Title IX regulations specifically . . .

... require investigators and  decision-makers to be trained Section 106.45(b)(6)(1) (i) protects complainants (but not

on issues of relevance, including how to apply the rape respondents) f’ o questions or eVId_ence about the

shield provisions (which deem questions and evidence about complainantAs prior sexual beha
a complainantAs prior sexual hist mirroring rape shield protections applied in Federal courts.

two limited exceptions).

/d. at 30125 (emphasis added).
Id. at 30103 (emphasis added).
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Rape Shield Language

[T]he rape shield language §1106.45(b)(6)(iXii) bars questions or
SOARSYOS lo62dzi I O2YLXFAYLEYiQH &:
andabouta®2 YLJ I Ayl yViQa LINA2NI aSEdz €
exceptions

1) if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr

2)if the question or evidence concerns sexual behavior between the
complainant and the respondent and is offered to promesent

Id.at 30336 n.1308 (emphasis added).

Consent and Rape Shield Language e

wases

[A] recipient selecting its own definition of consent must apply such
definition consistently both in terms of not varying a definition from one
grievance process to the next and as between a complainant and
respondent in the same grievance process. The scope of the questions
evidence permitted and excluded under the rape shield langudge in
106.45(0)@)HAA 0 sAfE RSLISYR Ay LI NI 2
consent, but, whatever that definition is, the recipient must apply it
consistently and equally to both parties, thereby avoiding the ambiguity
feared by the commenter.

Id.at 30125.
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Counterclaims

Decision -Maker to Determine Relevance

The Department cautions recipients that some situations will

involve counterclaims made between two parties, such that a

respondent is also a complainant, and in such situations the

recipient must take care to apply the rape shield protections to

any party where the party is desi
even [ f the same party [ s also a
grievance process.

/d. at 30352 (internal citation omitted).

We have also revised § 106.45(b)(6)(i) in a manner that builds in .
a HYpaus e Aexamimation proeesse beforsasparty or
witness answers a cross -examination question, the

decisionmaker must determine if the question is relevant.

Id. at 30323,
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Decision -Maker to Determine Relevance

Cont Ad

Decision -Maker to Determine Relevance
Cont Ad

Only relevant cross -examination and other questions may be
asked of a party or witness. Before a complainant, respondent,
Or Witness answers a cross -examination question, the decision
maker must first determine whether the question is relevant

and explain any decision to exclude a question as not relevant.

Id. at 30331,

887

Thus, for example, where a cross — -examination question or piece
of evidence | s relevant, but conc
bad acts, under the final regulations the decision -maker cannot
exclude or refuse to consider the relevant evidence, but may

proceed to objectively evaluate that relevant evidence by

analyzing whether that evidence warrants a high or low level of

weight or credibility, so long as the decision -ma ker Ns eval
treats both parties equally by not, for instance, automatically

assigning higher weight to exculpatory character evidence than

to inculpatory character evidence.

/d. at 30337 (internal citation omitted),



Decision -Maker to Determine Relevance

Decision -Maker to Determine Relevance

Cont Ad

While the Department will enforce these final regulations to

ensure that recipients comply with the §106.45 grievance

process, including accurately determining whether evidence is

relevant, the Department notes that ~ § 106.44(b)(2) assures

recipients that, when enforcing these final regulations, the

Depart ment will refrain from seco
determination regarding responsibility based solely on whether

the Department would have weighed the evidence differently.

/d. at 30337 (interal citation omitted).

889

Cont Ad G
Thenewregulations r equi re “on the spot Al de
questionAs relevance. 1d. at 30343

[Aln explanation of how or why the question was irrelevant to the

allegations at issue, or is deemed irrelevant by these final

regulations (for example, in the case of sexual predisposition or

prior sexual behavior information) provides transparency for the

parties to understand a decisionmake
Id. at 30343,
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Decision -Maker to Determine Relevance

Cont Ad

The final regulations do not preclude a recipient from adopting a

rule (applied equally to both parties) that does, or does not, give

parties or advisors the right to discuss the relevance determination

with the decision -maker during the hearing. If a recipient believes

that arguments about a relevance determination aduring a hearing

would unnecessarily protract the hearing or become uncomfortable

for parties, the recipient may adopt a rule that prevents parties and

aavisors from challenging the relevance determination (after
receiving the decision -ma k er Ns expl anation) duri

Id, a1 30343.

Decision -Maker to Determine Relevance

Cont Ad

Requiring the decision -maker to explain relevance decisions
auring the hearing only reinforces the decision -makerAs
responsibility to accurately determine relevance, including the
irrelevance of information barred under the rape shield
language.

/d. at 30343.
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Decision -Maker to Determine Relevance

Cont Ad

Decision -Maker to Determine Relevance
Cont Ad

This provision does not require a decision — -maker to give a
lengthy or complicated explanation; it is sufficient, for example,
for a decision -maker to explain that a question is irrelevant
because the question calls for prior sexual behavior
information without meeting one of the two exceptions, or
because the question asks about a detail that is not probative
of any material fact concerning the allegations. No lengthy or
complicated exposition is required to satisfy this provision.

/d. at 30343,

893

If a party or witness disagrees with a decision ~— -ma k er N's
determination that a question is relevant, during the hearing,

the party or witnessAs choiimaglker 4s
determination and answer, or refuse to answer the question,

but unless the decision -maker reconsiders the relevance

determination prior to reaching the determination regarding

responsibility, the decisionmaker would not rely on the

witnessAs statements.

/d. at 30349 (internal citations omitted).
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Decision -Maker to Determine Relevance

Cont Ad

The party or witnessAs reason for
question does not matter. This provision does apply to the

situation where evidence involves intertwined statements of

both parties (e.g., a text message exchange or emarl thread)

and one party refuses to submit to cross  -examination and the

other does submit, so that the statements of one party cannot

be relied on but statements of the other party may be relied on.

Id. at 30349 (internal citations omitted).

Consent
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Elements to consider

Elements
Aconsent is a voluntary agreement to engage in sexual activity;
Asomeone who is incapacitated cannot consent;
A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,
or because of an intellectual or other disability that prevents the student from having
the capacity to give consent)

A past consent does not imply future consent;

Asilence or an absence of resistance does not imply consent;

Aconsent to engage in sexual activity with one person does not imply consent
to engage in sexual activity with another;

Aconsent can be withdrawn at any time; and

A coercion, force, or threat of either invalidates consent.

Credibility and
Reliability
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Credibility and Reliability

Credibility and Reliability

A decision -maker must exclude irrelevant questions, and

nothing in the final regulations precludes a recipient from

adopting and enforcing (so long as it is applied clearly,

consistently, and equally to the parties) a rule that deems
auplicative questions to be irrelevant or to impose rules of

decorum that require questions to be asked in a respecitful

manner; however any such rules adopted by a recipient must
ensure that all relevant questions and evidence are admitted

and considered (though varying weight or credibility may of
course be given to particular evidence by the decision -maker ).

/d. at 30331 n.1285 (emphasis added)

899

Probing the credibility and reliability of statements asserted by

witnesses contained in such evidence (police reports, SANE reports,
medical reports, and other documents or records) requires the

parties to have the opportunity to cross -examine the witness making
the statements. 1d 2130349

Cross-examination (which differs from questions posed by a neutral

fact -finder) constitutes a unique opportunity for parties to present a

decision-ma ker wi th the partyAs own pers
Thi s adversarial testing of credibi
sufficiently reliable for consideration and fair for consideration by

the decision -maker. . a oo



Credibility and Reliability Credibility and Trauma

Although observing demeanor is not possible without live cross . The Department "0;57 that dea'siznmakirs are DbﬂyZiIEd fﬂ/ SZ'VE‘ P .

P o ~ L i mpartia y an thus shou not endeav
examination, a decision mfi/'(grmayst////z{dgecrgd/b///tybasedan relationshi pAA with one party over ano
for example, factors of plausibility and consistence in party and Is located in a separate room or not. For the same reasons that judging
witness statements. crediibility solely on demeanor presents risks of inaccuracy generally, the

- L . X Depart ment cautions that judging credi
Specialized legal training is not a prerequisite for evaluating demeanor through the [ens of whether ol
credibility, as evidenced by the fact that many criminal and civil thar 547[; ma A gr esents s;u/gi'/ ae:ﬂﬂ', i ;ek s of ina

3 p P . that while assessing demeanor is one part of judging credibility, other
court tl’I‘a/S rely on jurors (for Wm ”g, fegal tla/n/ng b r?qU/re(.ﬂ o factors are consistency, plausibility, and reliability. Real -time cross -
determine the facts of the case including credibility of witresses. examination presents an opportunity for parties and decision -makers to

10 at 30360 test and evaluate credibility based on all these factors.

/d. at 30356 (internal citation omitted).
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Other Factors Besides Demeanor

Ot her Factors Beside §j@Q

[Clredibility determinations are not based solely on observing
demeanor, but also are based on other factors (e.g., specific

details, inherent plausibility, internal consistency, corroborative [Ajssessing demeanor is just one of the ways in which cross
evidence). Cross -examination brings those important factors to examination tests credlibility, which includes assessing
adecision-maker As attention in a way t plausibility, consistency, and reliability; judging truthfulness
device does; furthermore, while social science research based solely on demearnor has been shown to be less accurate
demonstrates the limitations of demeanor as a criterion for than, for instance, evaluating credibility based on consistency.
Judging deception, studlies demonstrate that inconsistency is

correlated with deception. 1 2t 30355,

/d. at 30321.
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Reliability

[ W] het her a witnessAs statement |
in light of the credibility  -testing function of cross —-examination,

even where non -appearance is due to death or post

Investigation disability.

Role of Lawyers and
Advisors

Id. at 30348,
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§106.45(b)(5)(iv) Advisor of Choice

Provide the parties with the same opportunities to have others
present during any grievance proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the aavisor of their choice, who may be, but is
not required to be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent in
any meeting or grievance proceeding, however, the recipient
may establish restrictions regarding the extent to which the
aavisor may participate in the proceedings, as long as the
restrictions apply equally to both parties,

907

JAdvi sor sj

A Complainants and respondents can have any advisor of their
choosing.

A How will an advisor be designated?

A Some will choose a lawyer as an advisor. Some will want a lawyer
but will not be able to afford one. Equitable treatment issues.

A Some may have a family member, a friend, or another trusted
person serve as their advisor.

A If a party does not have an advisor, the school must provide one
free of charge.

A The school is not obligated to train advisors.
A How can/should advisors participate in the process?
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Advisors in a Hearing

The Department notes that the final regulations, §106.45B)(5)(iv)

and § 106.45(b)(6)(i), make clear that the choice or presence of a
partyAs advisor cannot be [/ i mited b
obligation a recipient also cannot forbid a party from conferring

with the partyAs advisor, although
rules governing the conduct of hearings that could, for example,

include rules about the timing and length of breaks requested by

parties or advisors and rules forbidding participants from disturbing

the hearing by loudly conferring with each other .

1d. at 30339 (emphasis added).

JRepresentati on?j

Whet her a party views an advi sor
the party during a live hearing or not, this provision only

requires recipients to permit aavisor participation on the

partyANs behal f -etxea no ammadtu cotn ;¢ rnoosts t
the party at the live hearing. A recipient may, but is not

required to, allow advisors to Ut
entire live hearing (or, for that matter, throughout the entire

grievance process).

Id. at 30342.
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Providing an Advisor to a Party

[Wihere a recipient must provide a party with an aavisor to

conaluct cross -examination at a live hearing that advisor may

be of the recipientAs choice, mus
charge to the party, and may be, but is not required to be, an

attorney. Id. at 30332 (internal citation omitted).
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Cross -examination Cross -examination and Credibility

[TIhe Department does not believe that the  benefits of Crosssexami nation i s essential inYca
adversarial cross -examination can be achieved when conducted does more than uncover inconsistencies g it takes aim at
by a person ostensi ble designatea credibility like no other procedural device.
because the function of cross -examination is precisely not to be 1. 2130328, 1268,
neutral but rather to point out in front of the neutral decision
maker each partyAs unique perspec Dule process requires cross -exarmination in circumstances like
and desire regarding the outcome of the case. these because it is the greatest legal engine ever invested for
1d at 30335 (internal ctations omitted, emphasis added) uncovering the truth. Id 130328, 1.1267.
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Recipient to Remain Neutral

[Tlhe reasoncross -exami nati on must be cond¥ct
aavisor, and not by the decision  -maker or other neutral official, is so
Before a complainant, respondent, or witness answers that the recipient remains truly neutral throughout the grievance
L . - process. 70 the extent that a party wants the other party questioned
a cross-examination question, the decision -maker must in an adversarial manner in order t
first determine whether the question is relevant and and i nterests, that questioning is
aadvisor, and not by the recipient. Thus, no complainarnt (or

explain to the part yxeminaicthvi s respondent) need feel as though the
questions any decision to exclude a question as not otherwise engaging in cross  -examination to make & complainant

| t feel as though the recipient is blaming or disbelieving the
relevant. complainant

/d. at 30331 (emphasis added) .

1d. at 30316 (emphasis added).
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JCroesxsami nati onj A s‘k}'.r}g’,n Purpose is not to Humiliate or Berate
The Department disagrees that cross  -examination places a [Tlhe essential function of cross  -examination Is not to
victim (or any party or witness) embarrass, blame, humiliate, or emotionally berate a party,
interrogation, rather,  cross-examination properly conducted but rather to ask questions that
simply constitutes a procedure by which each party and witness order to give the decisionmaker the fullest view possible of the
answers questions posed from a p evidence relevant to the allegations at issue.

an effort to advance the asking ¢

Id at 30315 (emphasis added). /d at 30319
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DARVO techniques

[CJross -examination does not inherently rely on or necessitate
DARVO technigues, and recipients retain discretion to apply rules
designed o ensure that cross — -examination remains focused on
relevant topics conducted in a respectful manner. Recipients are
in a better position than the Department to crafft rules of

decorum best suited to their educational environment.

Id. at 30319,

DARV@&EfJdz-! Buubdl -!boe! Sf wfst

itps cymamic uoregon edulidefineDARVO il

919

Equal Rights to Cross -examination

§.106.45(b)(6)(i) grants the right of cross — -examination equallyto =
complainants and respondents, and cross — -examination is as
useful and powerfula truth s eeki ng tool for a ¢
benefit as for a respondent, so that a complainant may direct

the decision -ma k er Ns attention to [ mplatc
unreliability, ulterior motives, and lack of credibility in the
respondent /ANs statements.

Id. at 30330.
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Non Appearance of
Parties and
Witnesses/

Unwillingness to
Submit to Cross -
Examination

The Department understands that complainants (and

respondents) often will not have control over whether witnesses

appear and are cross -examined, because neither the recipient

nor the parties have subpoena power fo compel appearance of

witnesses. . . . Where a witness cannot or will not appear and
becross-exami ned, that personAs state
on by the decision -maker. . .

Id. at 30348.
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Non Submission to Cross  -examination

The prohi bition on reliance o t
statements made during the hearing, but also to any statement
of the party or witness who does not submit to cross
exami nation. HUYStatementsANAN has |
not include evidence (such as videos) that do not constitute a
personAs [ ntent to make factual a
such evidence does not contain a
police reports, SANE reports, medical reports, and other
documents and records may not be relied on to the extent that
they contain the statements of a party or witness wiho has not
submitted to cross  -examination.

Id. at 30349.
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While documentary evidence such as police reports or hospital
records may have been gathered during investigation ana, if
diirectly related to the allegations inspected and reviewed by
the parties, and to the extent they are relevant, summarized in
the /i nvestigative report, the hea
opportunity to argue to the decision  -maker about the
credibility and implications of such evidence. Probing the
credibility and reliability of statements asserted by witnesses
contalned in such evidence requires the parties to have the
opportunity to cross  -examine the witnesses making the
Statements. 1d. at 30349 (intemal citations omitied).


https://dynamic.uoregon.edu/jjf/defineDARVO.html

RSP,
Non Submissionto Cross -ex ami nat i o ﬁlﬁf'.c
AL
If parties do not testify about their own statement and submit to -
cross-examination, the decision -maker will not have the
appropriate context for the statement, which is why the decision -
maker cannot consider that party/
requires a party or wi-&xmarmisnatoi dit
avoid exclusion of their statements, the same exclusion of
statements does not apply to a pa
questions posed by the decision -maker. If a party or witness
refuses to respond to a decision -ma ker ANs questi ons,
maker s not precluded from relyi
statements.

/d. at 30349 (internal citations omitted).

Non Submissionto Cross -ex ami nat i o, n"mC
& N

This is because cross -examination (which differs from questions

posed by a neutral fact - -finder) constitutes a unique opportunity

for parties to present a decision -ma ker wi th the par
perspectives about evidence. This adversarial testing of credibility
renders the personAs statements s
consideration and fair for consideration by the decision -maker, in

the context of a Title IX adjudication often overseen by laypersons

rather than judges and lacking comprehensive rules of evidence

that otherwise might determine reliability without cross -

examination.

/d. at 30349 (internal citations omitted).
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Non Submissionto Cross -ex ami nat i o rim; (e
5 0

[Wihere a party or witness does not appear at a live hearing or

refuses to answer cross -examination questions, the decision  -maker

must disregard statements of that party or witness but must reach a
determination without drawing any inferences about the

determination regarding responsibility based on the party or

witnessAs failure or refusal to app
example, where a complainant refuses to answer cross -examination
questions but video evidence exists showing the underlying incident,

a decision -maker may still consider the available evidence and make

a determination.

Id. at 30328,

JRemaining Evi dence‘jir;?_‘__

§106.45(b)(6)(i) includes language that directs a decision  -maker to reach =

the determination regarding responsibility based on the evidence

remaining even if a party or witness refuses to undergo cross

exami nation, so that even though the r.

be considered, the decision -maker may reach a determination based on

the remaining evidence so long as no inference is drawn based on the

party or witnessAs absence from the he.
ination (or other) q jons. Thus, even if a party chooses not to

appear at the hearing or answer cross — -examination questions (whether

out of concern about the partyAs posit

lawsuit or criminal proceeding, or for

absence from the hearing or refusal to answer questions does not affect

the determination regarding responsibility in the Title IX grievance

process. 1d at30322.
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JRemaInlng EvidenCe‘:iﬁ?lr

[4]f the case does not depend onba
rather on other evidence (e.g., video evidence that does not consist

of UYUstatementsAAN or to the extent
statement evidence) the decision  -maker can still consider that other

evidence and reach a determination, and must do so without

drawing any inference about the determination based on lack of

party or witness testimony. This result thus comports with the Sixth

Circui t As rati ona leeaminationiBmastmeedetiiat cr
cases that involve the need to evaluate credibility of parties as

opposed to evaluation of non  -statement evidence.

/ol at 30328,
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[The final regulations expressly authorize a recipient, in the [Tlechnology must enable all participants to see and hear other
recipientAs discretion, to allow participants, so a telephonic appearance would not be
participate in the live hearing virtually. sufficient . . . Pr—

/d. at 30332.
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Decision -makers must be trained on how to use technology at " . . .

S X : The final regulations permit a recipient to apply temporary
their institution to run a live hearing. e . ]

A delays or limited extensions of time frames to all phases of a

Software, hardware, programs, apps, etc. . )
i grievance process where good cause exists. For example, the
APractice and run throughs y B . L
B . need for parties, witnesses, and other hearing participants to
Alnternet connectivity checks in advance? secure transportation, or fort  he recipient to troubleshoot
AcContingency plan or statement that hearings may have to be technology to facilitate a virtual hearing , may constitute good
rescheduled if the campus or a party has connectivity issues. cause to posipone a hearing.

ABe prepared for the live event /d. at 30361 -62 (emphasis added).

AEveryone is prepared (mentally and otherwise) for a live hearing and
something impedes the process that could have been prevented.
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Remember: Schools must create an audio or
audiovisual recording, or transcript, of any live hearing.

Safety and Security
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JAdversarial i l,h ; Emergency Removal

With respect for a process to remove a respondent rom a
reci pi entAs education program or

In the context of sexual harassment that process is often regulations provide an emergency removal process in s
Inescapably adversarial in nature where contested allegations 106.44(c) if there is an immediate threat to the physical health
of serious misconalct carry high stakes for all participants. or safety of any student or other individual arising from the

1 a1 30097, allegations of sexual harassment. A recipient must provide a

respondent with notice and an opportunity to challenge the
emergency removal decision immediately following the
removal.

1d. a1 30183
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What safety measures are needed for a live hearing where
both parties are in the room?

Standard of Evidence and
Written Determination

What safety measures are needed where parties appear
virtually?

What rules/decorum standards relate to safety?

What security measures are neede
digital security compromises?
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Written Determination Regarding

Requires a decision -maker who is not the same person as the Titdle IX = The written determination must include 7
Coordinator or the investigator to reach a determination regarding A ok m"d m' §§Z’6h;g- ions potenti iuting sexual as
responsibility by applying the standard of evidence the recipient has . o ) )

. > . . . (B) A description of the procedural steps taken from the receipt of the formal complaint
design a ted in the r e{c Ipire n tAs grien through the determination, including any notifications to the parties, interviews with
formal complaints of sexual harassment (which must be either the parties and witnesses, site visits, methods used to gather other evidence, and

hearings held;

preponderance of the evidence standard or the clear and convincing
(C) Findings of fact supporting the determination;

evidence standard) , and the recipient must simultaneously send the

parties a written determination explaining the reasons for the (D Conclusions regarding the application of the

outcome (E) A statement of, and rationale fo zhelesul[as to each allegation, including a
. ination regarding jplinary sanctions the recipient
Iimposes on the respondent, and Methe/ remer//es designed to restore or preserve
equal access to the recipientAs education pr
recipient to the complainant; and
(F) The recipientAs procedures and permi ssible b
respondent o appeal. §106.45(b)(7)(i)) (&)

1d. a1 30054 (emphasis added)
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§ 106.45(b)(7)iii) T § 106.45(b)(7)(iv)

(i) The recipient must provide the written
determination to the parties simultaneously. The
determination regarding responsibility becomes final
either on the date that the recipient provides the
parties with the written determination of the result of

(iv) The Title IX Coordinator is responsible for effective
implementation of any remedies.

the appeal, if an appeal is filea, or if an appeal is not [The connection of supportive measures, sanctions and
filed, the date on which an appeal would no longer be remedies to the hearing/decision  -maker.]
considered timely.
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§106.45(b)(8)() Appeals

(8) Appeals.

(1) A recipient must offer both parties an appeal from

a determination regarding responsibility, and from a

reci pientAs dismissal of a for ma
Ap p e al S allegations therein, on the following bases:
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=

§106.45(b)(8)(i)(A -C) Bases for Appeals : i,

(A) Procedural irregularity that affected the outcome of the
matter;

(B) New evidence that was ot reasonably available at the time
the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter; and

Serving Impatrtially
and Without Bias

(C) The Title IX Coordinator, investigator(s), or decision — -maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or

respondernt that affected the outcome of the matter.
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Bias/Conflicts of Interest

Bias/Conflict of Interest LT

Section 106.45(b)(1)(iii) requires Title IX Coordinators, = A Section 106.45(b)(1)(ii) requires Title IX Coordinators,
investigators, decision -makers, and individuals who facilitate any

/nves't/gators deasa?n -makers, and individuals V_mo faCI/Ifa[? informal resolution process to  be free of bias or conflicts of
any informal resolution process to - be free of bias or conflicts of interest for or against complainants or respondents  and to be
interest for or against complainants or respondents  and to be trained on how to serve impartially.

trained on how to serve impartially . Ap | animosit 10130103 emphasis adced)
ersonal animosity

Alllegal prejudice

APersonal or financial stake in the outcome

ABias can relate to:

A sex, race, ethnicity, sexual orientation, gender identity, disability or immigration
status, financial ability or other characteristic

1d. at 30103 (emphasis added).
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All Title IX personnel should serve in their roles impartially.
All Title IX personnel should avoid

Rprejucgment of facts Thank You!
Aprejudice
Aconfiicts of interest
Abias ]
Assessment Wil
Asex stereotypes
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in the final regulations is unnecessary. Informal resolution may
encompass a broad range of conflict resolution strategies, including,

Informal resolution may present a way to resolve sexual

harassment allegations in a less adversarial manner than the but not limited to, arbitration, mediation, or restorative justice.
investigation and adjudication procedures that comprise8he Defining this concept may have the unintended effect of limiting
106.45 grievance process. LI NIASEAaQ FNBSR2Y (2 OkK22a4S8S (KS N

and recipient flexibility to craft resolution processes that serve the
unique educational needs of their communities.

Department
Federal Financial Assistan Fed. Reg. 30026 (May 10, 2020) (inal rue) online at Id.at 30401.
Wi Govifo govicontentpkg/FFR02005-19/pd¥2020-10512.pc) at 30095,
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§106.45(b)(9) Informal resolution.

§106.45(b) (9) Cont Adg.

A recipient may not require as a condition of enroliment or [A]t any time prior to reaching a determination regarding
continuing enrollment, or employment or continuing employment, responsibility the recipient may facilitate an informal resolution
or enjoyment of any other right, waiver of the right to an process, such as mediation, that does not involve a full
investigation and adjudication of formal complaints of sexual investigation and adjudication . . .

harassment consistent with this section.

[A] recipient may not require the parties to participate in an
informal resolution process under this section and may not offer
an informal resolution process unless a formal complaint is filed.

(emphasis added) (emphasis added)
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§ 106.45(b)(9)(i) (Written Notice) § 106.45(b)(9)(ii -iii)

Parties must be provided written notice that outlines
AThe allegations

AThe requirements of the informal resolution process including the . ) i
circumstances under which it precludes the parties from resuming a informal resolution process , and
formal complaint arising from the same allegations, provided (iii) Does not offer or facilitate an informal resolution
however, that at any time prior to agreeing to a resolution, any .
party has the right to withdraw from the informal resolution process to resolve allegations that an employee sexually
process and resume the grievance process with respect to the harassed a student.
formal complaint

Aany consequences resulting from participating in the informal
resolution process , /including the records that will be maintained or
could be shared

()Obt ains the partiesA voluntary,

(emphasis and bullets added) (emphasis added)
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Because informal resolution is only an option, and is never
required, under the final requlations, the Department does not
believe that § 106.45(b)(9) presents confiict with other Federal
or State laws or practices concerning resolution of sexual
harassment allegations through mediation or other alternative
diispute resolution processes.

/d. at 30404,

Points on Informal Resolution

AThe new regulations donAt requi i
allowed.

AA formal complaint must be filed before any informal resolution
process can begin.

ABoth parties must  voluntarily _agree to informal resolution (written
consent required). [No coercion or undue influence.]

ANo 3informedj consent standard as
required by regulations.

AParties do not have to be in the s:
AEquitable implementation by trained personnel
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Points on Informal Resolution

Ashould you offer it?

APros/Cons

Alncreased complainant autonomy

ATraining of personnel is required under the new regulations
AwWho should implement?
AWhat type of training is needed?

A Mediation? Arbitration? Restorative justice?

AwWwhen canAt we use informal resoluti
A When the ion is that an empl sexually t a student.

ADoes this option provide for more <
interventions?

AWhat does this look like in practice?

What is arbitration?

AThe submission of a dispute to an unbiased third person designated by the
parties to the controversy, who agree in advance to comply with the awardd
a decision to be issues after a hearing at which both parties have an
opportunity to be heard.

A Arbitration is a well-established and widely used means to end disputes.
It is one of several kinds of Alternative Dispute Resolution
which provide parties to a controversy with a choice other than litigation.
Unlike litigation, arbitration takes place out of court: the two sides select an
impartial third party, known as an arbitrator; agree in advance to comply with
the arbitrator's award; and then participate in a hearing at which both sides
can present evidence and testimony. The arbitrator's decision is usually final
and courts rarely reexamine it.

A Arbitration can be voluntary or required. [Except on a college campus, for
Title IX purposes, informal resolution cannot be required.]

http: l-dictionary.tf ar
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What is mediation?

Medliation, as used in law, is a form of alternative dispute

resolution  resolving disputes between two or more parties with
concrete effects. Typically, a third party, the mediator, assists the
parties to negotiate a settlement. Disputants may mediate
disputes in a variely of domains, such as commercial, legal,
diplomatic, workplace, community, and family matters.

IJNeutralsi
Campus 3Ombudspersonj ?

https://en.wikipedia.org/wiki/Mediation
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i's mediat. on;;'ﬁl%xu__

Mediation is a dynamic, structured, interactive process
where an impartial third party assists disputing parties in
resolving confiict through the use of specialized
communication and negotiation techniques. All participants

in mediation are encouraged to actively participate in the
process. Mediation is a 'party  -centered” process in that it is
focused primarily upon the needs, rights, and interests of

the parties.

https://en.wikipedia.org/wiki/Mediation
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is mediat.i onA;fi:};?-,__ i s

medi ati on? mC

The term "mediiation” broadly refers to any instance in which a
third party helps others reach an agreement. More specifically,
mediation has a structure, timetable, and dynamics that
‘ordinary” negotiation lacks. The process is private and
confidential, possibly enforced by law. Participation is typically
voluntary. The mediator acts as a neutral third party and
facilitates rather than directs the process. Mediation is
becoming a more peaceful and internationally accepted solution
to end the conflict. Mediation can be used to resolve disputes of
any magnitude.

The mediator uses a wide variety of techniques to guide the
process in a constructive direction and to help the parties
find their optimal solution. A mediator is facilitative in that
she/he manages the interaction between parties and
facilitates open communication. Mediation is also evaluative
in that the mediator analyzes issues and relevant norms
(‘reality -testing"), while refraining from providing
prescriptive advice to the parties (e.g., "You should do... .").

https://en.wikipedia.org/wiki/Mediation https://en.wikipedia.org/wiki/Mediation
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Mediators use various techniques to open, or improve, dialogue and empathy Mediation does not bar imposition of penalties.
between disputants, aiming 1o help the parties reach an agreement. Much E.g., Rajib Chanda, Mediating University Sexual Assault Cases, 6
poptarty, taiing rograns, corticatons and lcenang olmed, whih Maryv Negoiiation L. Rev. 209, 301
y e ! sl 4 - process through which two or more disputing parties negotiate a
produced trained and professional mediators committed to the discipline. voluntary settlement with the help .
who typically has no stake in the o
AJams dtdoes not iwmnmols & eagufwiement, nor do
A American Arbitration Association (AAA) A party can Yl oseA or be penalized;
A American Bar Association. ADR Section loss or penalty is agreed to by both parties  ? in a sexual assault case,
A Association for Conflict Resolution (ACR) agreements . . may include recon
) ) ) rehabilitation for whoever needs /t and the acceptance of
ACPR Institute for Dispute Resolution responsi bility by the offender. AAA)
ANational Association for Community Mediation Id. at 30406 n.1519 (emphasis added).
https:/fen.wikipedia.org/wiki/Mediation
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What is restorative justice?

A Ymedi ation option for sexwval assa
three main reasons why sexual assault is underreported ?

1) Yt hat victims anticipate social si
2) perceive a difficulty in prosecution, and

3) consider the effect on the offende
[ B] ecause medi ation is not adversar
charges, and gives the victim control over the range of penalties on

the offender, all of which [|ikely ¢
i ncident. AN

Id. at 3040411517 (quoting Rajib Chanda,  Mediating University
‘Sexual Assault Cases , 6 Harv. Negotiation L. Rev. 265, 305 (2001)
(numeration added).
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A restorative justice program aims to get offenders to take responsibility for their actions, to
understand the harm they have caused, to give them an opportunity to redeem themselves
and to discourage them from causing further harm. For victims, its goal is to give them an
active role in the process and to reduce feelings of anxiety and powerlessness. Restorative
justice is founded on an alternative theory to the traditional methods of justice, which often
focus on retribution. However, restorative justice programs can complement traditional
methods.

demi 1t of justice is positive. Most studies suggest it makes
offenders less likely to reoffend. A 2007 study also found that it had the highest rate of
victim satisfaction and offender accountability of any method of justice. Its use has seen
worldwide growth since the 1990s. Restorative justice inspired and is part of the wider study
of restorative practices.

https Jien wikipedia.org/wiki/Restorative_justice
(interal citations omittec)

How can it be used in Title IX/sexual misconducl”

Koss WP, Wilgus JK, Williamsen KM. Campus Sexual tic Enhance
With Title X ima Violence Abus2014; 15(3) 24257. doi: 10 1177/1524833014521500
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Restorative Justice

Theories about its effectiveness include:

AThe offender has to learn about the harm they have caused to their victim,
making it hard for them to justify their behavior.

Alt offers a chance to discuss moral development to offenders who may have had
little of it in their life.

A Offenders are more likely to view their punishment as legitimate.
AThe programs tend to avoid shaming and stigmatizing the offender.

Many restorative justice systems, especially victim-offender mediation and family
group conferencing, require participants to sign a confidentiality agreement. These
agreements usually state that conference discussions will not be disclosed to
nonparticipants. The rationale for confidentiality is that it promotes open and honest
communication. hutps://en.wikipedia.ora/wiki/Restorative_justice
(internal citation omitted)

With respect to the implications of restorative justice and the
recipient reaching a determination regarding responsibility, the
Department acknowledges that generally ~ a critical feature of
restorative justice is that the respondent admits responsibility
at the start of the process. However, this admission of
responsibility does not necessarily mean the recipient has also
reached that determination, and participation in restorative
justice as a type of informal resolution must be a voluntary
decision on the part of the respondent.

1d. at 30406 (emphasis added).
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Therefore, the language limiting the availability of an informal

resolution process only to a time period before there is a

determination of responsibility does not prevent a recipient

from using the process of restorative justice urnder §

106.45(b)(9), and a recipient has discretion under this provision

to specify the circumstances und
admission of responsibility while participating in a restorative

justice model would, or would not, be used in an adjudication if

either party withdraws from the informal process and resumes

the formal grievance process.

/d. at 30406 (emphasis added).

Similarly, a recipient could use a restorative justice model after
a determination of responsibility finds a respondent
responsible ; nothing in the final reguiations dictates the form

of disciplinary sanction a recipient may or must impose on a
respondent.

1d. at 30406 (emphasis added).
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Restorative Justice Resources Cited in the
Commentary to the New Title IX Regulations

Restorative Justice vs. Mediation

Clare McGlynn et al., ©B8U just want®d
and the possibilities of restorative justice, 39 Journal of L. & Society 2

(2012).

Katherine Mangan, Why More Colleges Are Trying Restorative Justice

in Sex Assault Cases, Chronicle of Higher Education (Sept. 17, 2018).

Kerry Cardoza, Students Push for Restorative Approaches to Campus

Sexual Assault, Truthout (Jun. 30, 2018).

Howard Zehr, The Little Book of Restorative Justice (Good Books 2002).

David R. Karp et al., Campus Prism: A Report On Promoting
Restorative Initiatives For Sexual Misconduct On College Campuses,
Skidmore College Project on Restorative Justice (2016).

Margo Kaplan, Restorative Justice and Campus Sexual Misconduct, 89
emp. L. Rev. 701, 715 (2017).
Id. at 30406 n.1518.
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Mediation Restorative Justice
ADi spute doesnAt nAApatyhasbeen harped
have to cause a harm, can be victimization has occurred
just a disagreement AThe offending party must admit to
AOne party doesnAt ‘{)‘feﬁolﬂr‘ggo@g befoge the process
admit wrongdoing/ parties are 9
treated as moral equals
AFocuses on coming to an
agreement

Asettlement -driven

AFocuses on reparations and looks
to improve future behavior

Adialogue -driven

AVery focused on the emotional
needs of the victim/victim

ANot necessarily focused on empowerment
emotional needs of the parties
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Confidentiality and Informal Processes

The Department appreciates the concerns raised by some
commenters that the confidential nature of informal resolutions

may mean that the broader educational community s unaware of

the risks posed by a perpetrator; however, the final requlations
impose robust disclosure requirements on recipients to ensure that
parties are fully aware of the consequences of choosing informal
resolution, including the records that will be maintained or that

could or could not be shared, and  the possibility of confidentiality
requirements as a condition of entering a final agreement.

We believe as a fundamental principle that parties and individual
recipients are in the best position to determine the confiict
resolution process that works for them; for example, a recipient may
determine that confidentiality restrictions promote mutually
beneficial resolutions between parties and encourage complainants
to report, or may determine that the benefits of keeping informal
resolution outcomes confidential are outweighed by the need for the
eaucational community to have information about the number or

type of sexual harassment incidents being resolved.

/d. at 30404 (emphasis added). 1d. at 30404 (internal citation omitted)
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Confidentiality

Ending an Informal Process

The recipientAs determination ab t
resolutions may be influenced by the model(s) of informal resolution
a recipient chooses to offer; for example, a mediation model may

[Ajn informal resolution process, in which the parties voluntarily
participate, may end in an agreement under which the respondent
result in a mutually agreed upon resolution to the situation without agrees to a disciplinary sanction or other ad\verse consequence,

the respondent admitting responsibility, while a restorative justice without the recipient completing a grievarnce process, under §
model may reach a mutual resolution that involves the respondent 106.45(b)(9).
aadmitting responsibility. The final regulations permit recipients to

consider such aspects of informal resolution processes and decide to

offer, or not offer, such processes, but require the recipient to

inform the parties of the nature and consequences of any such

informal resolution processes.

Id. at 30059 n.286.

Id. at 30404,
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RASE

This Module is Designed for: 8106.8(a) Designation of coordinator. '.::'“;f,;“

TRACK 1z Title IX Coordinators o . )
Each recipient must designate and authorize at least one

employee to coordinate its efforts to comply with its
responsibilities under this part, which employee must be
referred to as the HYUTitle UX Co

Cannot be 3in nar

(emphasis added)
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Sy

8106.8(a) Desi gnati on of Cqmprr

Restricting Access Could Not Fully Authorize

The recipient must notify i for ssion and students,
parents or legal of ry and 1y school studerts, If the Title IX Coordinator is located in an administrative office
enp/oyees and all un/ons or professional organizations holding collective _— . . ) .
with the recipient, of the name or tite, or building t-hat restricts, or impliedly restricts, access only to
aﬂiceadd/ess electronic mail aduress, and telephone number of the employee certain students (e.g., a womenA
oremp as the TI/e /X C i pursuant to this paragraph. . : :
Any person may report sex discri ding sexval (whether violate §5L06.8(a)by‘ nolt UHiar ut ha/'/ zi ngAA a
or ot the person reporting is the person .a//eged 1o be the victim of conaluct that comply with all the duties required of a Title /X Coordinator
could jtute sex or sexual ), in person, by mail, by 7 i 7
telephone, or by electronic mail, using the contact lnfa/maﬂan listed for the Title under I.‘hese final I.EgUIaﬂans (for example, a Tite /).(
IX Coordinator, or by any other means that results in the Title 1X Coordinator Coordinator must intake reports and formal complaints of
r e; e /( V//d'n gd the /7: rs 0//770/15)[7 ver ’gea[ell hﬂ rowritten r sexual harassment from any complainant regardless of the
any time (including during non  -business hours) by using lephone number .
or electronic mail address, or by mail to the office address, listed for the Title IX comp lainantAs se X) .
Coordinator. o "Reg. 30026 (May 19, (oniine at
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The Title IX Coordinator

A Each institution must deS|gnate a Title IX coordinator
A Deputy Coordinators? S roly:

©5 1 Oly26f5R3S 02YYSyGSNAQ| C
. regulations place many responsibilities on a Title IX
A Coach? Champlon? | Coordinator, and a recipient has discretion to designate mdre

‘ than one employee as a Title IX Coordinator if needed in
AWorks for¥Y? |2NRSNI G2 Fdf FACE (KS NBGa LIS

Prior Guidance on

A Unlike any other job in higher ed? Tltle IX Coordmators

A Evolving? S .
[T]he dec\sloﬁmaker must be a different person  from \hF
A Job description? Title IX Coordinator or investigator, but the final
\ regulations do not preclude a Title IX Coordinator from ‘
A Conflicts of interest? |also serving as the investigator
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Guidance from April 2015 e April 2015 Cont Ad

Three items released by OCR on April 24, 2015: AThese publications were 3not ne:’
1. Dear Colleague Letter regarding Title IX Coordinators reflected OCR enforcement experience at the time.

2. Letter directly to Title IX Coordinators AThe evolution of the Title IX Coordinator position and OCR

3. Title IX Resource Guide learning through voluntary compliance efforts.

These have not been rescinded or withdrawn as of July 20,
2020.

https://www.ed lew-guidance-u: nent -education -
reminds -schools-obligation -designate-title -ix-coordinator
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Highlights of April 2015 Guidance |x Hi ghlights Cont Ad

AVisible position, including on webpage:
Alnstitutions must designate a Title IX Coordinator! A Create a webpage with complete Title IX operative info, Title IX
4. . . OCR has found that some of the m policies and procedures, and other related resources
occur when a recipient fails to designate a Title IX coordinator or when a Title IX
coordinator has not been sufficiently trained or given the appropriate level of

authority to oversee the r42¢/15pPClepgttNs co

A3A link to this page should be prominel
h o me p a(¢/2/15 DCL, pg. 6.)
A3Two ick rulej

A3Full Supportj/3Supportj mentioned seve A Keep it updatedA No dead links

A3Expertisej A Discuss reporting options, including confidential options

A Auditor -like position, with direct contact with federal government ADonAt forget about social medial!
A Direct communication with parents A Focus-group testing

A Remember, your Title IX web presence is integral to compliance.
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Hi ghli ghts Cont Ad Hi ghlights Cont Ad
& I .
A3No vacancyj in position AcCoordinators should seek mentorship from and collaborate with other
A One designee coordinators
AJActually servingj ANo conflicts of interest
A3dndependencej 3. . . designating a disciplinary board

superintendent, principal, or athletics director as the Title IX coordinator may pose a
conf |l i ct (474/15DCL,pg 2)$NOTE: Expansion of this in 2017
J. . . the Title 44X coordinator should r guidance and new Title IX regulations.]
senior leadership, such as the . . . college or university
presi de(@241p DCL pg. 2.)

AReporting structure

AFull-time is ideal, but not required
3 De s i gn a-tinmeitle Xacodrdindtdr will minimize the risk of a conflict of
interest and in many cases ensure suffic
respons (424/15 DCLj pg.$8.) }
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Hi ghlights Cont Ad Hi ghl i ghts Cont Ad

AAuthority A 3 For mal and informalj A Title 1X does not specify who should determine the outcome of Title 1X
AMul tiple coordinators are okay, but or complaints . . . The Title IX coordinator could play this role, provided there
oversightj are no conflicts of interest, but does not have to. (4124/15 DCL pg. 4.)
A3Trainingj/3Timej AThis is not allowed under the new regulations!
AOnly rare person doesnAt need traini AAssist in the development of an annual climate survey and coordinate
A3dn most cases, the recipient will n data collection and analysis (survey is not mandated)
to act as its Title IX coordinator. The training should explain the different AShould be involved in drafting/revising policy and procedures related
facets of Title IX, including regulatory provisions, applicable OCR guidance, to Title IX
;gned) the recipientAs Title @=241pBALi ci e A Readable and ageappropriate language

A Understandable by students with disabilities and English language learners
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Hi ghlights Cont Ad Hi ghl i ghts Cont Ad

Alnvolved in prevention efforts A Assist in the development of an annual climate survey and coordinate

ATitle IX team is broader than the Title IX Coordinator data collection and analysis (survey is not mandated, but suggested)
[TIhe Title IX coordinator should work closely with many different members of the A3Accessj to deparA Enmlimen hthletios discipiine,
school community, such as administrators, counselors, athletic directors, Ron harassment
professional counselors or advocates, and legal counsel. Although these employees A A comprehensive _ job: Recruitment/ admissions, counseling, financial
may not be formally designated as Title IX coordinators, the Title IX coordinator may assistance, athletics and athletic financial assistance, programmatic
need to work with them because their jo equity, pregnant and parenting student services, discipline, single -sex
obligations under Title IX.(April 2015 Title IX Resource Guide, pg. 3.) ed, iation and issues
A Employment
Fostering communication on the team 3. . . empl oyment actions such as recruitmer

grants of | ea(Amil2018 Ttk IXtResouecé Guids, pg. 23.)
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Overview of Role

The Role of Title IX

. Among other things, the Title IX Coordinator is responsible for responding to
Coordinators Under the reports and complaints of sex discrimination (including reports and formal
NEW Regu|ati0ns Wlth complaints of sexual harassment), informing complainants of the availability of
supportive measures and of the process for filing a formal complaint, offering
Regards to Sex supportive measures to complainants designed to restore or preserve equal access
Discrimination 12 GKS NBOALASY(Qa SRAzOFGAZY LINRINI Y

provide supportive measures as appropriate, and coordinating the effective
implementation of both supportive measures (to one or both parties) and remedies
(to a complainant). As noted previously, the Title IX Coordinator is not precluded
from also serving as the investigator, under these final regulations.

Department
Federal Financial Assistan@s Fed. Reg. 30026 (May 19, 2020) (nal ul) (onine at
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WASE

Coordinator as an Investigator Effective Implementation of Supportive Measures A TInE
L
. i ) ) . [AlA LI NI 2F + NBOALRSY (i QacipiéhBrudtl? y &
Eyen where the Title IX COOI’dIn'atOT is also th_e |nve§t|gator, the offer the complainant supportive measures, irrespective of whether a
Title IX Coordinator must be trained to serve impartially . . . complainant files a formal complaintandthe Title IX Coordinator
1d.at 30135. must contact the complainant to discuss availability of supportive

YSIadNBaszs O2yaARSNI GKS O2YLX | Ayl
measures, and explain to the complainant the process for filing a
formal complaint.

Id. at 3006465 (emphasis added).
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Supportive Measures_:}'afq

Supportive Measures‘;}ir;}'q

Complainants will know about the possible supportive measures

The Title IX Coordinator m mptly contact the available to them and will have the opportunity to express what

. . I . they would like in the form of supportive measures, and the Title
complainant to discuss the availability of supportive UX Coordinator will take into acec
measures . . . determining which supportive measures to offer. The final

1d.at 30087 (emphasis added). regul ations do prescribe that a r

must remain responsible for coordinating the effective
implementation of supportive measures, so that the burden of
arranging and enforcing the supportive measures in a given
circumstance remains on the recipient, not on any party.

/d. at 30183 (emphasis added).
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Supportive Measures_:}ﬁé’q

Supportive Measures‘;}ﬁ;’q

[T]heTitle IX Coordinator must serve as the point of contact for the affected [1]f a recipient does not provide a complainant with supportive
students to ensure that the supportive measures are effectively implemented so measures, then the recipient must document why such a response was

that the burden of navigating paperwork or other administrative requirements not clearly unreasonable in light of the known circumstances.
GAGKAY (KS NBOALMNSY(dQa 26y agaisSy R2S.
Id.at 30219.

supportive measuresThe Department recognizes that beyond coordinating and
ASNWAY3 a GKS addRSyidQa LRAyG 2F 02y
other campus offices to actually provide the supportive measures sought, and the
Department encourages recipients to consider the variety of ways in which the
recipient can best serve the affected student(s) through coordination with other
offices while ensuring that the burden of effectively implementing supportive
measures remains on the Title IX Coordinator and not on students.

Id. at 30183 (emphasis added).
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Supportive Measuresﬁ@t,}

These final regulations do not expressly require a recipient to
continue providing supportive measures upon a finding of non -
responsibility , and the Departrment declines to require

recipients to lift, remove, or cease supportive measures for
complainants or respondents upon a finding of non -
responsibility. Recipients retain discretion as to whether to

continue supportive measures after a determination of non -
responsibility.

/d. at 30183 (emphasis added).

Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. _The criteria that the Title IX
Coordinator must consider are statutory criteria under Title IX or criteria

under case | aw i nt edisgrimipationmgndafeiwith e 4 XA
respect to discrimination on the basi
program or activity against a person in the United States, tailored for
administrative enforcement. Additionally, these final regulations do not
preclude action under another provisi:
as clearly stated in revised § 106.45(b)(3)(i), if the conduct alleged does not

meet the definition of Title IX sexual harassment.

Id. at 30090 (internal citation omitted, emphasis added).
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anse

Assisting in Filing a Formal Complaint e

Nothing in these final regulations precludes a Title IX Coordinator-

from assisting a complainant (or parent) from filling out a document
intended to serve as a formal complainhowever, a Title IX

Coordinator must take carmeot to offer such assistance to pressure the
complainant (or parent) to file a formal complairds opposed to

simply assisting the complainant (or parent) administratively to carry
2dzii GKS O2YLX FAYLy(dQad 62N LI NBy
complaint. No person may intimidate, threaten, or coerce any person
F2NJ GKS LldzN1I2 &S 2F AYGSNFSNAy3a o
includes the right not to participate in a grievance process.

Id.at 30136 (emphasis added).

gainst the Wishes of the

[T]he decision to initiate a grievance process in situations where the complain
does not want an investigation or where the complainant intends not to
participate should be made thoughtfully and intentionallgaking into account the
circumstances of the situation including the reasons why the complainant wants or
does not want the recipient to investigate. The Title IX Coordinator is trained with
special responsibilities that involve interacting with complainamtsking the Title
IX Coordinator the appropriate person to decide to initiate a grievance process on
behalf of the recipientOther school administrators may report sexual harassment
incidents to the Title IX Coordinator, and may express to the Title IX Coordinator
reasons why the administrator believes that an investigation is warrantedhbut
decision to initiate a grievance process is one that the Title IX Coordinator must
make.

Id. at 30134 (emphasis added).
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Signatory of a Formal Complaint

The Department does not view a Ti
to sign a formal complaint as being adverse to the respondent.

A Title 494X CoordinatorAs decisio
made on behalf of the recipient (for instance, as part of the
recipientAs obligation not to be
allegations of sexual harassment), not in support of the

complainant or in opposition to the respondent or as an

indication of whether the allegations are credible, have merit,

or whether there is evidence sufficient to determine

responsibility.

/d. at 30134 (emphasis added).

1013

Signatory of a Form;&ﬁﬁ_ﬂ_

[W]hen the Title IX Coordinator signs a formal complaithite Title IX™
Coordinator does not become a complainant, or otherwise a patty

a grievance process, and must still serve free from bias or conflict of
interest for or against any party.

In order to ensure that a recipient has discretion to investigate and
adjudicate allegations of sexual harassment even without the
participation of a complainant, in situations where a grievance process
is warranted, the final regulations leave that decision in the discretion
2F¥ GKS NBOALASyi(iQa ¢AdGftS L- /22N

1d.at 30134 (emphasis added)
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Signatory of a

Signatory

However, decicling that allegations warrant an investigation does = The final regulationgive the Title IX Coordinator discretion to sign
”maf ”90979‘?”0/ f”"Wb’as 5’ i’efﬂgﬁ”’ ;?f ”79/ ’E’i’fsd f"; ;’h’ ‘:93”7; formal complaint and the Title IX Coordinator may take circumstances

e complainant or respondent. lefinition of condluct that coul P’ LR X o ox = Cx At a o=
constitute sexual harassment, and the conditions necessitating a ;\_ yiz +002dzyd a_ d_ZO Kot a_ s K S 4 K SNJ | ©
recipientAs response to sexual hara. violence, use of weapons, or similar factors.in some situations, the

sufficiently clear that a Title IX Coordinator may determine that a Title IX Coordinator may believe that signing a formal complaint is
fair, impartial investigation is objectively warranted as part of a not in the best interest of the complainant and is not otherwise
reci pi e-defibaratelyrindifferent response, without prejudging necessary for the recipient to respond in a ndeliberately indifferent
whether alleged facts are true or not . . .. the Title IX Coordinator manner.

does not lose impartiality solely due to signing a formal complaint

on the recipientAs behal f. Id.at 3021718 (emphasis added).

/d. at 30134 d, emph: dded).
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Dismissal/Consolidation of Complaints ik §106.45(b)(3)(i)

AHow and when are Title IX coordinators required or able to
dismiss complaints?
AMandatory Dismissal
ADiscretionary Dismissal

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal

complaint. If the conduct alleged in the formal complaint would not
constitute sexual harassment as defined in  § 106.30 even if proved,

AHow and when are Title IX coordinators able to consolidate did not occur in the recipientAs et
complaints? not occur against a person in the United States, then the recipient

must dismiss the formal complaint with regard to that conduct  for
purposes of sexual harassment under title IX or this part; sucha
dismissal does not preclude action under another provision of the
reci pi entAs code of conduct.

Als this a point of flexibility/choice?
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§ 106.45(b)(3)(ii) § 106.45(b)(3)iii)

(i) The recipient_may dismiss the formal complaint or any
allegations therein, /f at any time during the investigation or
hearing: A complainant notifies the Title 1X Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein;, the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.

(iir) Upon a dismissal required or permitted pursuant to

paragraph (b)(3)(i) or (b)(3)(ii) of this section,  the recjpient must
promptly send written notice of the dismissal and reason(s)

therefor simultaneously to the parties.
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§106.45(b)(4) Witness

(4) Consolidation of formal complaints. A recipient may
consolidate formal complaints as to allegations of sexual
harassment against more than one respondent, or by more
than one complainant against one or more respondents, or by
one party against the other party, where the allegations of
sexual harassment arise out of the same facts or
circumstances. Where a grievance process involves more than
one complainant or more than one respondent, references in
this section to the singular UYUH&pe
ddrespondent NN include the plural

Even wher¢he Title IX Coordinator testifies as a witnggshe Title IX '
Coordinator is still expected to serve impartially without prejudgment of
the facts at issue.

1d.at 30336 (emphasis added).
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i)

Recommendations to a Decision -Maker? s

Remedies

offering recommendations regarding responsibility to the decision
maker for consideration, but the final regulations require the ultimate
determination regarding responsibility to be reached by an individual
(i.e., the decisiomaker) who did not participate in the case as an
investigator or Title IX Coordinator.

Id.at 30372.

The final regulations revige106.45(b)(7)(iv) to state thahe —
Title IX Coordinator is responsible for effective
implementation of remediesthereby indicating that where a
written determination states that the recipient will provide
remedies to a complainanthe complainant can then
communicate separately with the Title IX Coordinator to
discuss the nature of such remedies.

1d.at 30520 (emphasis added).
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Coordination Function/Point Person

AAssigns investigator(s) (if multiple options are available)

AAssigns decision -maker(s) (if multiple options are
available)

Almplements and manages supportive measures
Almplements and manages remedies
ADelegation of tasks

1025

Delegation of Tasks

Nothing in the final regulations restricts the tasks that a Title IX
Coordinator may delegate to other personndiut the recipient itself is
NBaLRYy&aAotS F2N) SyadaNAy3 G(KFG (K
AyOt dzZRAYy3 GKS NBalLRyaroAftAdASa a
IX Coordinator under these final regulations, and the Department will
hold the recipient responsible for meeting all obligations under these
final regulations.

1d.at 30463 (emphasis added)
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Bias/Conflicts of Interest/Prejudice

Every Title IX Coordinator must be free from conflicts of interest and
biasand, under reviseg 106.45(b)(1)(iii), trained in how to serve
impartially and avoid prejudgment of the facts at issue. No recipient is
permitted to ignore a sexual harassment report, regardless of the
identity of the person alleged to have been victimized, and whether or
not a school administrator might be inclined to apply harmful
stereotypes against believing complainants generally or based on the
O2YLX FAylFydQa LISNaA2ylFf OKIF NI OGSN

1d.at 30083 (emphasis added).

Bias/ Conflicts of

Un tigyur
z X

¢KS 5SLI NLIYSYyd dzyRSNaGFYyR& O02YYSyid:
regulations work within a framework whete NB OA LIA Sy 4 Qa 2 4,
are permitted to serve as Title IX personnel, and the potential conflicts of
interest this creates. . .The Department declines to require recipients to use
outside, unaffiliated Title IX personnel because the Department does not
conclude that such prescription is necessary to effectuate the purposes of the
final regulationsalthough recipients may face challenges with respect to
ensuring that personnel serve free from conflicts of interest and bias,
NBOALASyiGa OFy O2YLXe& ¢6AGK GKS FAyl
own employees.

Id.at 3025152 (emphasis added, internal citation omitted).
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Bias/ Conflicts of 0 ntJ%ﬁh

[Mhe5 SLI NI YSydQa FdziK2NRG& dzy RSNI ¢AGE S
themselves, and not to the individual personnel serving as Title IX Coordinators,
investigators, decisiomakers, or persons who facilitate an informal resolution
process. Thus, the Department will hold a recipient accountable for the end result of
using Title IX personnel free from conflicts of interest and bias, regardless of the
employment or supervisory relationships among various Title IX personnel. To the
extent that recipients wish to adopt best practices to better ensure that conflicts of
interest do not cause violations of the final regulations, recipients have discretion to
adopt practices suggested by commenters, such as ensuring that investigators have
institutional independence or deciding that Title IX Coordinators should have no
role in the hiring or firing of investigators. Id. at 30252

Bi as/ Conflicts of

[T]he Department  declines to state whether particular professional
experiences or affiliations do or do not constitute per se violations of ~ §
106.45(b)(1)(iii). The Department acknowledges the concerns expressed
both by commenters concerned that certain professional qualifications

(e.g., a history of working in the field of sexual violence) may indicate bias,
and by commenters concerned that excluding certain professionals out of
fear of bias would improperly exclude experienced, knc lgeable
individuals who are capable of serving impartially.

/d. at 30252 (emphasis added).

10@NASPA/Hierophant Enterprises, IﬁQZl.Copyrib?l%Qd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

WhSey

Bias/ Conflicts of Untigy

Whether bias exists requires examination of the particular facts of a situation and the
Department encourages recipients to apply an objective (whether a reasonable person
would believe bias exists), common sense approach to evaluating whether a particular
person serving in a Title IX role is biased, exercising caution not to apply generalizations
that might unreasonably conclude that bias exists (for example, assuming that all self
professed feminists, or self -described survivors, are biased against men, or that a male is
incapable of being sensitive to women, or that prior work as a victim advocate, or as a
defense attorney, renders the person biased for or against complainants or
respondents), bearing in mind that the very training required by §106.45(b)(1)(ii)) is
intended to provide Title IX personnel with the tools needed to serve impartially and
without bias such that  the prior professional experience of a person whom a recipient
would like to have in a Title 1X role need not disqualify the person from obtaining the
requisite training to serve impartially in a Title IX role .

Jd. at 30252 (emphasis added).

1031

Bi as/ Conflicts of

The Department cautions parties and recipients from
concluding bias, or possible bias, based solely on the outcomes
of grievance processes decided under the final regulations; for
example, the mere fact that a certain number of outcomes
result in determinations of responsibility, or non  -responsibility,
does not necessarily indicate or imply bias on the part of Title

IX personnel.

Id. at 30252 (emphasis added).

1032



All Title IX personnel should serve in their roles impartially.
All Title IX personnel should avoid
Aprejudgment of facts

Aprejuctice Final Thoughts
Aconfiicts of interest
Abias

Asex stereotypes
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Final Thoughts for Final Thoughts for
AKnow when to ask for legal assistance. AYou are the lynchpin for Title IX compliance for your
institution.

AReach out to colleagues at other institutions. ) :
AYou are the expert on your campus for Title IX compliance.
AYou can help to ensure Title IX procedures are free from
bias and conflicts of interest.
AYou are essential in fulfilling the mission of Title IX ? to
ASeek continuing training and educational opportunities. reduce or eliminate barriers to educational opportunities
created by sex discrimination!

AOrchestrating and planning are big parts of the job.

AEnsure supportive measures and remedies are effectively
administered.
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This Module is Designed for:

AWhat laws protect confidentiality in Title IX cases?

TRACK 1z Title IX Coordinators AFERPA
AClery Act

TRACK 2z Title IX Decision -Makers and AHIPAA?

Student Conduct Administrators ATitle IX tself
Astate laws

TRACK 3Z Title IX Investigators AWhat information must the Title IX office maintain?

AWhat information is available to the public?
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FERPA- Disclosure

FERPAZ Basic Prohibition

AFamily Educational Rights and Privacy Act of 1974 AIDisclosureij

A20 U.S.C. 1232g; 34 C.F.R. Part 99 APermitting Jaccess to or the releas

APronhibits colleges from disclosing educational records, or the
personally identifiable information contained therein, without the
written consent of the eligible student, unless an exception is met
that allows disclosure without consent. 20 U.S.C. 1232g(b)(1).

communication of personally identifiable information contained in

education records by any means, including oral, written, or

electronic means, to any party except the party identified as the

party that provided or created the
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Educational Records? Personally Identifiable Information

Aves: ANo: — Alncludes:

AXRecords that are directly related to A Personal notes, 34 C.F.R. 99.3 AStudent As name
a;tud?nx alnd maintained bytan ' iEmployee records, 34 C.F.R. 99.3 AName of the student As parents and o
€ducational agency or a party acting Law enforcement records, 34 C.F.R.
for that agencyj 34 Cgds R. AAddress of the student or the stude
A Disciplinary records A Grades on peer-graded papers, ASocial security numbers
A Handwriting, print, computer media, before they are collected and AsStudent ID numbers
ideo tape, audio tape, film, ded by a teacher (Sup. Ct., 2002 . : N N "
video tape, audio tape, fiim recorded by a teacher (Sup ) ABiometric records (fingerprints, retina scans)
microfilm, microfiche A Treatment records, 34 C.F.R. 99.3 K
AEMAILS A Alumni records, 34 C.F.R. 99.3 AStudent As date of birth, place of b
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Personally Identifiable Information Who May Access Records?

AALSO Includes: AStudents who are 18 years of age or are attending an

Aother information that, alone or in combination, is linked or institution of postsedgbendary ed
linkable to a specific student that would allow a reasonable person students j )nust be permitted to access their education
in the school community who does not have personal knowledge records.
of the relevant circumstances, to identify the student with
reasonable certainty; and AAccess:

Alnformation requested by a person who the educational agency or AMeans the opportunity inspect/review records
institution reasonably believes knows the identity of the student to ADoes not mean that they get copies, unless circumstances would
whom the education record relates. effectively prevent the eligible student from exercising their rights

without copies
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Access for School Officials

But Wait z What About Parents?

AParents of Eligible Students may access information:
Awith consent of the eligible student
Alf your institution permits the release of information to  parents of tax

A3 School onfafaccess studenf records if the school
determines that they have a  legitimate educational interest in

dependent students , and it notifies those students of this in its annual such records. 34 C.F.R. 99.31(a)(1)())(A).
FERPA notice A3School officialsj should be defined in
Alf the student is under the age of 21 and the student has violated a law, AContractors, consultants, and even volur

rule, or policy governing the use or possession of alcohol or a controlled

substance and the institution has determined that the student has siations. .
committed a disciplinary violation with respect to that use or Ause 3 r.e. asonable me.tv hodsj 5 t °_ en S ure that
possession, 34 C.F.R. 99.31(a)(15) by school officials that do not have a legitimate educational interest in them.

Alf another exception is met to disclose without consent of the student ABe cautious in your sharing of information only with those who

3Jneed to knowj awhdt thegriedditorkrpw.t h e m
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Access by Consent Exceptions z Disclosure without Consent /4y |
& W
Aother individuals may access educational records with ADirectory Information
a signed and dated written consent  from the eligible AHealth or Safety Emergency
student. APost-Secondary Disclosure to Victim of Certain Violent/Sexual
i Crimes
AThe written consent must: APost-Secondary Disclosure of Final Disciplinary Result, Certain
ASpecify the records that may be disclosed; Violent/Sexual Crimes
Astate the purpose of the disclosure; and ADisclosure of Sanctions Relating to Harassed Student
Aldentify the party or class of parties to whom the disclosure may Astudent As New School
be made. 34 C.F.R. 99.30. AcCompletely De -Identified/Redacted Records

AJudicial Order/Subpoena
AGovernment Audit/Investigation
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IFlawiregs
permit disclosure

s

AND policy

permits disclosure But just because you
CANdoesndt me:
AND annual notice you SHOULD.

permits disclosure

Only then
MAY you disclose

Directory Information

I
LI

A3Directory inmf bereeasediwihoytconsent, if
the annual FERPA notice includes what constitutes
directory information and how to opt out of such
disclosures. 34 C.F.R. 99.37

ADirectory information typically includes:
Astudent As name, address,
ADate and place of birth
AEnrollment dates
A Participation in school activities
AWeight and height of members of athletic teams

ADirectory information does not include social security

numbers

telephone num
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Health or Safety Emergency

Health or Safety Emergency

ASchools may disclose information to appropriate
parties in connection with an emergency if knowledge
of the information is necessary to protect the health or
safety of the student or others . 34 C.F.R. 99.36(a).

ALook to the 3Jtotality of the ci
determi ne whet haeaticultbreerde i s an 3
significantthreat §j before disclosing inf
without consent. 34 C.F.R. 99.36(c).

ASuch threat must be recorded in the access log. 34 C.F.R. 99.36(c).

AComments to the FERPA regulations state there must
b e actual}impending, or imminent emergency j or a
situation where warning signs lead school officials to
bel i eve t hat mayham lsimsalfbeothéers 3
at any moment . However, an mmer genc
mean a threat of a possible emergency for which the
likelihood of occurrence is unknown. 73 FR 74838 (Dec.
9, 2008)

10@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyrib?l?éld material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Disclosure to Crime Victims

ADisclosures may be made to the victim of an alleged perpetrator
of a crime of violence or a non  -forcible sex offense
A Crime of violence includes forcible sex offenses (rape, sodomy, sexual assault
with an object, fondling). See 34 C.F.R. 99.39.
AThe disclosure may only include the final results of the
disciplinary proceeding with respect to that alleged crime or
offense. Final results include:
A Name of the student
A Violation committed (code section and essential findings to support violation)
A Sanction imposed, date of imposition, and duration

ADisclosure may occur regardless of whether violation was found
to have been committed.

1055

Disciplinary Results to Public

Alnstitutions of postsecondary education
final disciplinary results if:
AA student is an alleged perpetrator of a crime of violence or non -
forcible sex offence (see 34 C.F.R. 99.39) and
AWith respect to the allegation, the student has committed a
violation of the institutionAs rule

may disclose

AThe student may not disclose the name of any other
student, including a victim or witness, without prior
written consent of the other student.

ASee 34 C.F.R. 99.31(a)(14); 34 C.F.R. 99.39
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Sanctions to Harassed Student

A3The Department has long views
a school to Y the harassed

about the sanction imposed upon a student who was
found to have engaged in harassment when that
sanction directly relates
AFebruary 9, 2015 Letter to Loren W. Soukup (relies on January
2001 OCR Guidance re: Sexual Harassment in Schools)

AAvailable online at http:/ow.ly/QLOX303yUre

Records to New School

ARecords can be disclosed to officials of another school

where the student seeks to enroll, intends to enroll, or has

enrolled, so long as the disclosure is for purposes related to

the studentAs enroll ment or transf
APrior to disclosure, the previous school must attempt to

notify the eligible student of the disclosure, unless the

annual notice states that such disclosures may be made

without notice. 34 C.F.R. 99.34(a)

Alf such a disclosure is made, the eligible student may

request a receive a copy of the record that was disclosed,
and also a hearing. 34 C.F.R. 99.34(a)(2) and (3).

10%ZNASPA/Hierophant Enterprises, IﬂQZl.Copyrié?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

De-ldentified/Redacted Records

Judicial Order/Subpoena

ARecords may be released if all personally-identifiable information has been

redacted, as long as the school/college has made a reasonable determination Alnstitution must disclose to comply with a judicial order

that a studentAs identity is not personal or lawfully issued subpoena
ir;\;,loltrllg‘laetiroerl‘eases, and taking into account other reasonably available AMust make a reasonable effort to notify the eligible student before

A See October 19, 2004 Letter to Robin Parker, available online at: disclosure so that they can seek protective action against the
http://mww2.ed.gov/policy/gen/guid/fpcolferpallibrary/unofmiami.html -3 4 f , order or subpoena (i.e. a J3motion t
because of other records that have been released, the redaction of names, AThe rules about notifying the student are different if the court
identification numbers, and dates and times of incidents is not sufficient to b o
prevent the identification of a student involved in a disciplinary proceeding, order or subpoena requires secrecy (e.g. due to terroristic threats)
including, but not limited to, student victims and student witnesses, then FERPA ASee 34 C.F.R. 99.31(a)(9)
prohibits the University from having a policy or practice of releasing the
information as such. The University either must remove or redact all of the
informaton i n t he education record that would n
traceable or refuse to release the requested educationrecord at al | . j

10@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]?ﬁQd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Government Audit/Investigation What does Title IX say about FERPA?
: & N
AFERPAdoes not prohibit  disclosure in the following AJThe obligation to comply witHh
cases: is not obviated or alleviated by the FERPA statute, 20
AGovernment officials for audit purposes z See 34 C.F.R§ 99.35 u.s.cC. 12329, or FERPA regul ati:
AEducational research studies z See 34 C.F.R§ 99.31(a)(6) A34 C.F.R. 106.6(f)

AAccrediting agencies for purposes of carrying out accrediting
functions 7 34 C.F.R§99.31
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Clery Act

Clery Act

Aln cases involving sexual assault, dating violence, domestic
violence, and stalking, you must  provide victims with information
about how you will protect their confidentiality and how you will
complete publicly available recordkeeping (like your Clery crime
log) without inclusion of personally identifying information about
the victim.

ABe careful of names, locations, contact information, identifying
information

ALike FERPA, you can release information if the release is
compelled by statute  or court order and you take reasonable
steps to notify the victim  of the disclosure.

ASee 34 C.F.R. 668.46(b)(11)(iii) for more details.

Aln cases involving sexual assault, dating violence, domestic
violence, and stalking, the institution must share with both
parties:

AThe result of any institutional disciplinary proceeding, including any initial,
interim, and final decision by the institution, as well as the rationale for the result
and the sanctions

AThe i ns tpiodedutes for appesal , if such procedures are available

AAny change to the result and

AWnhen such results become final

A Any information that will be used during informal and formal disciplinary
meetings and hearings

ACompliance with the above does not constitute a violation of
FERPA per 34 C.F.R. 668.46(1).

10%S’NASPA/Hierophant Enterprises, IﬂQZl.Copyrié?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

HIPAA?

Title IX and Confidentiality

AHIPAA protects certain treatment records that may be held
by your institutionAs health/couns

AGenerally, when a party provides written consent for
treatment records to be used in Title IX proceedings, they
become education records subject to FERPA, not HIPAA

ASee Joint Guidance on the Application of FERPA and HIPAA
to Student Health Records, U.S. Department of Education
and U.S. Department of Health and Human Services,
December 2019

Section 106.71(a) requires recipientsto  keep confidential the
identity of any individual who has made a report or complaint

of sex discrimination, including any individual who has made

a report or filed a formal complaint of sexual harassment, any
complainant, any individual who has been reported to be the
perpetrator  of sex discrimination, any respondent , and any
witness (unless permitted by FERPA, or required under law, or
as necessary to conduct proceedings under Title IX), and §
106.71(b) states that exercise of rights protected by the First
Amendment is not retaliation

Final regulations at 30071.

10@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyrib?ﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Title IX and Confidentiality

Section 106.30 defining J3suppofti
recipients to keep confidential the provision of

supportive measures except as necessary to provide the

supportive measures . These provisions are intended to

protect the confidentiality of complainants,

respondents, and witnesses during a Title IX process,

subject to the recipientAs abilit
obligations consistent with constitutional protections

Final regulations at 30071.
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Ordersj Not

...abusesof a partyAs ability to dfsc
addressed through tort law and retaliation prohibitions.
[8106.45(b)(5)(iii) app | i es only to discussi
under i nv e whichgeans thatrwhefe/a complainant

reports sexual harassment but no formal complaint is filed, 8
106.45(b)(5)(iii) does not apply, leaving recipients  discretion to

impose non -disclosure or confidentiality requirements on

complainants and respondents.

Final regulations at 30296.
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Non -Disclosure Agreements? State Laws

Recipients may require parties and advisors to refrain from = APrivacy laws vary from state to state but may include
disseminating the evidence  (for instance, by requiring parties causes of action such as:

and advisors to sign a non -disclosure agreement  that permits A3Right of privacyj

review and use of the evidence only for purposes of the Title IX A3False light invasion of privacyj
grievance process), thus providing recipients with discretion as ADefamation

to how to provide evidence  to the parties that directly relates
to the allegations raised in the formal complaint.
Final Regulations at 30304. AConsult with legal counsel for additional restrictions
that may apply regarding release of records and
information in your state

AProtections for employee personnel files

10%)NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Maintenance of Records Maintenance of Records AT
A ;;' IX ‘.L:
A34 C.F.R. 106.45(b)(10)z effective August 14, 2020 . A34 C.F.R. 106.45(b)(10)z effective August 14, 2020 =
ARecipients must keep records for seven years: ARecipients must keep records for seven years:

A For each response required under 106.44, a recipient must create, and
maintain, records of any actions, including any supportive measures, taken in
response to a report or formal complaint of sexual harassment.

A In each instance, the recipient must document the basis for its conclusion that

A Each sexual ir igation including any
regarding responsibility and any audio or audiovisual recording or transcript
required under paragraph (b)(6)(i) [hearings], any disciplinary sanctions

imposed on the respondent, and any remedies provided to the its response was not deliberately indifferent, and document that it has taken
compl ainant designed to restore or presel measures designed to restore or preserve e
education program or activity education program or activity.
A Any appeal and the result therefrom Alf a_re?cipient does not provide a complainant with supportive measures, the
N . recipient must documentthe reasons why such a response was not clearly
A Any informal resolution and the result therefrom unreasonable in light of the known circumstances.
A All materials used to train Title IX Coordinators, investigators, decision- A The documentation of certain bases or measures does not limit the recipient in
makers, and any person who facilitates an informal resolution process. the future from providing it ions or detailing ti
[must make available on website] measures taken.

10@NASPA/Hierophant Enterprises, IﬁﬂZl.CopyribWéd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Public Right to Know?

A Public records law often requires release of information unless another law
prohibits it
A Does FERPA prohibit release, or does it allow it?
A No release of redacted records where journalist knew identity of student: ~ Krakauer v. State
396 Mont. 247 (Mont. Sup. Ct., July 3, 2019)
A No release without consent of students, even when students went to media.  University of
Kentucky v. The Kernel Prease No. 16CF3229 (Fayette Circuit Court, 8" Div. Jan. 23, 2017)
A Must release disciplinary information about students found responsible for sexual assaults on
campus: DTH Media Corp. v. FalCase No. 142PA18 (N.C. Sup. Ct. May 1, 2020)

Thank you!

A No implied waiver of consent requirements where a student voluntarily goes
to the media . Letter to Honorable Mark R. Herring, Family Policy and
Compliance Office, July 2, 2015, available online at
https://www?2.ed poli id/fp -to -va-attorney -general -
mark -herring.pdf

Assessment to f
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107@IDSNASPA/Hierophant Enterprises, IﬂQZl.Copyrié%gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Ny

LakeAs Four Corners of Title U3

Management Grievance Procedures

Title 1X ~ B . . .

Complance ¢KS hol Yl FRYAYA&ZGNT GA

Impacted Individual Campus Culture and adzNISeéeac¢é § )/ R aOf AYIUS Q
(e S agreements and other publications.

10HNASPA/Hierophant Enterprises, IﬂQZl.Copyringd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Where and when did the culture/climate
concept arise?

Yale Resolution Agreement o Yal e AssessedyY

1. The communityAs current understa

val eywill conduct periodic assessment procedures, and resources relating to sexual misconduct;
climate with regard to gender discrimination, sexual misconduct and Title . . .
gx, seeking input from students and s 2.Community membersA impressions o
groups, as well as a wide variely of other sources. their own schools/departments and the University more
generally;
The University will consider such assessments in identifying future actions 3. Whether and how individuals feel they can influence the day
to ensure that it maintains an environment that is safe and supportive to to-day climate in which they study, work, and live;
all students and in compliance with Title 1X. 4. What additional actions the University should take to address

and prevent sexual misconduct.

US Dept. of Ed., Office for Civil Rightale University Voluntary Resolution Agreemésme 11, 2012, pg. 5. ale Uriversitgteportof the 20043 Campus Sexuel Climate Assessrdey 15, 2015, g .
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The White House Task Force to Protect Studer
from Sexual Assauli¢t Aloneeport in April 2014)

Provided schools with a toolkit for developing and conducting a climate sur

Called on colleges and universities to voluntarily conduct the survey in 2015

surveys were never mandated by the Obama administration, although sor

thought they might eventually be required through legislation or administrati
enforcement.

How is this addressed in the new regulations?

The Department understands that sexual harassment occurs throughout society
and not just in educational environments, that data support the proposition that
harassing behavior can escalate if left unaddressed, and that prevention of sexual
harassment incidents before they occur is a worthy and desirable goal. The final
regulations describe the Title IX legal obligations to which the Department will
vigorously hold schools, colleges, and universities accountable in responding to
sexual harassment incidentdentifying the root causes and reducing the

LINB@I £t Sy0S 2F &SEdzZ t KENI&aavySyd | ONRa&:
remains within the province of schools, colleges, universities, advocates, and
experts.

D of i i on the Basis of Sex in Education Programs
or Activities Receiving Federal Financial Assist@$cBed. Reg. 30026 (May 19,
2020)(final rule) (online ditip: govinfo pka/FR202005-
19/pdf/2020-10512 pdj at 30070 (emphasis added).

10%‘NASPA/Hierophant Enterprises, IﬂQZl.Copyrié?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Guiding Principles
For Addressing
Campus Culture and
Climate for Title 1X

Purposes

Guiding Principle #1.:
Education

10@NASPA/Hierophant Enterprises, IﬁQZl.Copyrib%éld material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Education

Education is the great hope in overcoming
violence.

RFK discussed the challengesofthe 3 mi ndl ess menac
violence.j

Robert F. Kennedy, Cleveland, Ohio, 1968,

1085

Education

What we need in the United States is not violence
or lawlessness; but love and wisdom, and
compassion toward one another, and a feeling of
Justice toward those who still suffer within our

countryyY
Robert F. Kennedy,
Indianapolis, Indiana, 1968
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Education Education

Aldentify core educational challenges and opportunities. e The Department appreciates commenters who expressed a belief in the i e
AUtilize academic departments focused on related issues: (Health studies, of educating students about consent, healthy relationships and communication,
gender studies, etc.) drug and alcohol issues, and sexual assault prevention (as well as bullying and

KFNIaaySyids 3ISySNIrfteoe ¢KS 5SLI NIYSY
preventing sexual harassment from occurring in the first place are beneficial and
desirableAlthough the Department does not control school curricula and does

not require recipients to provide instruction regarding sexual consent, nothing in
GKSasS FAYyLt NBIdAGA2ya AYLISRSE F NBO
information to students.

ANew regulations allow us to address J3tri
classroom; 3the classroom exceptionij
ATrain staff, faculty and students on Title IX, including sexual violence and
other forms of sexual harassment in light of the three -part definition
ANew regulations may help to identify Jca
importance of fairness in all equal opportunity work ? and the damaging
impacts of bias

D of i i on the Basis of Sex in Education Programs
AUse informal resolution as an opportunity for education if appropriate; or Activities Receiving Federal Financial Assist@3cEed. Reg. 30026 (May 19,
2020)(final rule) (online dtttp: govinfo pka/FR202005-

conflict resolution skill development 10/pdf/2020-10512.pd} at 3012526 (emphasis added).

10%NASPA/Hierophant Enterprises, IﬂQZl.Copyrié?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Arhe law recognizes its own limits with regard to
combatting sex discrimination
Arhus, voluntary compliance

Guiding Principle #2: AResist 3lLegalesej where possibl
The LaW AR:member, the Department of Education states that . » ‘
Colleges are not courtrooms; evidence in

A Title I1X personnel and advisors need not be legally trained
A It believes that the new regulations will not be a cause for increased litigation

10@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyrib?l?Qd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

The Title IX System lItself

AMake your Title IX efforts known to the community
A Promote the positive work you are doing to keep your community free from discrimination.
What are the most positive features of the new regulations? How will you articulate that?

ALook to schools that have been through an investigation, for clues

G UId I n.g P ri n Ciple #3 (espe_cially investigations occurring after the new regulations are
The Title IX System Itself effective)

AlUtilize the wisdom and experience of campus constituencies to help
assess systems

ATitle IX promotes fairness and has other objectives.

AEffective response to Title IX incidents helps to foster a healthy culture!

ATitle IX personnel must serve impartially, free from bias, sex stereotyping, prejudgment,
prejudice, etc. This is essential for trust in the Title IX grievance process!
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A Integrate Title IX with other public health and wellness
initiatives, such as alcohol and other drug prevention::
Prevention, Provention and Education.

T . . . A Recognize that specific training for Title IX compliance
Gwdlng PrlnC|pIe #4: purposes will exist as a subset of broader campus trainings
Integration and other initiatives.
AUnterface Title UX into your ins

and enterprise risk management (ERM) system.

AConsider articulation of Title d
work where appropriate.

10%B’NASPA/Hierophant Enterprises, IﬂQZl.Copyrié?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Sensitivity
ASonar
AMulticultural Initiatives
Guiding Principle #5: ALGBTQIA
SenSitiVity AReligious Institutions

ACOVID-19 context and the 3Great [

AcChoose your words and images; find the memes
and thought leaders energizing your community

10%NASPA/Hierophant Enterprises, IﬁQZl.Copyrib?l?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Prevention

AAODV pr eventpgogenton and

Guiding Principle H#6: ASocial norming on violence
Preven tion ABystander prevention programs

AEnlist everyone in prevention efforts
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Figure 1. Example of a Comprehensive Campus-Based Primary
Prevention Strategy for Sexual Violence Perpetration

Prevention

AUse evidence -based strategies zCenters for Disease
Control and Prevention, Division of Violence Prevention,
Preventing Sexual Violence on College Campuses: Lessons

. N E s - Engage campus
from Research and Practice  (April 2014) e | RS | RS
. . N hype ine pe res
Ause a comprehensive _strategy ? Consider the following ool | i el
model from the CDC,  Preventing Sexual Violence on College e e ° . S
Campuses: Lessons from Research and Practice  (April 2014) e e | e e
fori norms and skills identify and monitor reporting policies on-
related to bystander unsafe srezs on and off- campus
behavior and healthy campus
sexuality
Consistent ross Campus P Programs

lOS%)aNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Prevention programs are legally required: A VAWA Regs 34 CFR 668.46 (])

VAWA Regs 34 CFR 668.46 (j)

ADescription of primary prevention and awareness programs
for all incoming students and employees
AA statement that the institution prohibits the crimes of dating violence,
domestic violence, sexual assault, and stalking
AThe definitions of the terms above
AThe definition of consent

Sexual assault prevention and awareness programs
are required  under the Clery Act

JPrograms to prevent dating viol
violence, sexual assault, and stalking.  As required by

paragraph (b)(11) of this section, an institution must ADescription of safe bystander intervention options

include in its annual security report a statement of Alnformation on risk reduction

policy that addresses the insti ADescription of the institutionAs
prevent dating violence, domestic violence, sexual awareness campaigns for students and employees

assault, and stalking.j

11%NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]méd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

[T]he final regulations neither require nor prohibit a recipient from
disseminating information about bystander intervention designed to

¢ K é 5 S LJI N\Ifl Y é )f U aKkil NCS a ( prevent sexual harassment. . . . Similarly, nothing in the final
measures preventing sexual harassment from regulations requires or prohibits a recipient from posting flyers on
. . . . campus encouraging students and others to report sexual harassment;
occurring in the first place are beneficial and recipients should retain flexibility to communicate with their
desirable. educational community regarding the importance of reporting sexual
harassment
D of iscrimination on the Basis of Sex in Education Programs 102130471
or Activities Receiving Federal Financial Assist@icEed. Reg. 30026 (May 19,

2020)(final rule) (online &tttps://www.govinfo. R02005
19/pdf/2020-10512.pdj at 30126.
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aAsey
CETE |

8.0
The Department declines to . . . add a requirement of educational
outreach and prevention programming elsewhere within the final
regulations. The Department notes that nothing in the final regulations
prevents recipients from undertaking such efforts. . . . With respect to a
general requirement that recipients provide prevention and community
education programming, the final regulations are focused on governing
I NBOALASY(lQa NBaLRyasS (2 &SEdz ¢
FRRAGAZ2YLFE SRdzOFGA2Y FyR LINB@SY
discretion.

Final Thoughts

AFlexibility to do prevention work does not mean do
nothing!

ARemember to combat bias, sex stereotypes, prejudice and
pre -judgement in campus Title IX efforts: the values of a
well -run Title IX system are important for a community.

AEncourage constructive dialogue about Title IX compliance
efforts.

AcCelebrate efficacy where it exists.
ARemember the mission of Title IX.

Id.at 30190.

11%IDSNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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proprietary reasons, except by the original author(s), is strictly prohibited.

Enacted by Congress, Title IX seeks to
reduce or eliminate barriers to
educational opportunity caused by sex
discrimination in institutions that receive

federal funding.

This is the mission of Title IX!

Thank YouY

Assessment will follow.

11QigNASPA/Hierophant Enterprises, IﬁﬂZl.Copyribmgd material. Express permission to post this
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Current State of Title IX

Current State of Title tXWhere are we?

ABiden Administration
A New Education Secretary Miguel Cardona
A Deputy Assistant Secretary Suzanne Goldberg (Columbia) will oversee Title IX policy
A Catherine Lhamon has been nominated for Assistant Secretary for Civil Rights
A Biden executive order created a White House Gender Policy Council
A LSU under Title #¢lated DOE investigation (also under investigation for Clery Act)/LSU
Law Firm Report/NASA Voluntary Resolution Agreement (March 22, 2021)
A NASA resolutiorxecutive Order on Guaranteeing an Educational Environment Free frc
Discrimination on the Basis of Sex, Including Sexual Orientation or Gender Identity
A 100day review at Department of Education
A Biden gave all clear to issue new guidance and revise, rescind or suspend the Title IX
regulations.

A Rep. Foxx and Sen. Burr wrote letters to Secretary Cardona urging him not to change 2020 1
IX regulations
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Dept. of Educatiorl.etter to Students, Educators, and other Stakeholdéis
re Executive Order 14021 Notice of Language Assistapeit6, 2021) "lTxlE 3

AA comprehensive review of Title IX regulations will include:

A Public Hearings [OCCURRED IN JUNE 2021. TRANSCRIPT RELEASED JULY 20, 2021]

AOCR seeks to hear from as many interested parties as possible. We recognize that many
students, parents, teachers, faculty members, school staff, administrators, and other
members of the public have important insights to share on the issue of sexual harassment
in school environments, including sexual violence, and discrimination based on sexual
orientation and gender identity. To facilitate this sharing of views, the Department plans to
hold a public hearing in which students, educators, and others with interest and expertise in
Title IX will be able to participate by offering oral comments and written submissions. OCR
expects to announce the dates and times for this hearing in the coming weeks. More
information regarding this public hearing, including dates, times, and how to register to
LI NGAOALI GS FyR &LISI1ZT 6Aff 0S Lot AaKSR 2y
(https://www.ed.gov/ocr/newsroom.html) and in a forthcoming Federal Register notice.

Letter to Students, Educators, and other Stakeholders re =«
A A ’

9ESOdzi A S hNRSNI mnnaum b2iAdH
AForthcoming Q&A Heleased on July 20, 2021]

Al GKA&d GAYST GKS 5S8LIF NIYSyidQa ¢AdtsS L-
effect. To assist schools, students, and others, OCR plans to issue a eprstion
answer document in the coming months. The purpose of this Q&A document will be
i2 LINPOARS RRAGAZYLFE OfFNAGE Fo2dzi K2g
under the 2020 amendments, including the areas in which schools have discretion in
their procedures for responding to reports of sexual harassment.

ANotice of Proposed Rulemakipénticipated/Possibly May 2022]

ALFGESNI KSENAY3I FNBY (KS LzotAO yR 02YLX S
Title IX regulations and other agency actions, OCR anticipates publishing in the
CSRSNIt wS3IAAGSNIF y23A0S 2F LINRBLRASR Niz
regulations. This notice will provide individuals, organizations, schools, and other
members of the public with an additional opportunity to share insights and views
through a formal noticeind-comment period.
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Current State of Title tXWhere are we?

Current State of Title tXWhere are we?

AVAWA Reauthorization
A Especially important since there is information that domestic violence has
increased during the pandemigs mp repor covo 19 an bomestevitenss Trends(een. 2021
Cleared the House, faces obstacles in the senate

A
A Strengthen[s] enforcement of court orders that require convicted abusers
to relinquish their firearms,
A Extend[s] protections to immigrant women and transgender women,
AEnsur[es] Undigenous tNaiivepempeNatgrsiof i s ¢
sexual assault and domestic violence on tribal lands,
AClos[es] the 3boyfriend loopholej

dating violence from purchasing a firearm. smeaiandspilar cSyAayArataq D2l ¢
ERA and Ending Violence Against Women Are Inextricably Linkeldagazine (April 6, 2021).
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ARecission of Clery Handbook in October 2020
A Trump administration viewed some parts as overreach

A Look to the actual regulations for guidance/indications that some
form of handbook will return

A Recission impact on campus Title IX obligations
AEqual Rights Amendment

A Efforts to pass have been renewed in the House
Ascotus

A Justice Comey Barrett now sits on the High Court

A Her opinion inPurduein a7t Circuit casén 201& focus on due
process and a relaxed standard to plead sex discrimination.
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Current State of Title tXWhere are we? o

A In June 2021, DOJ issued a statement of interest regarding the University of Nebr '
stating the university adopted inappropriate definitions of discrimination and
harassment in alleged sexual misconduct against male athletes

A House passed the Equality Act

A Sweeping protections for LGBTQ individuals in many areas, such as education,
employment, housing, etc.
A Currently in Senate committee

A Gender Pay Equity

AaS3aty whLAy2S8s | o{d 22YSyQa {200S5NJ adl

committee to testify

Current State of Title tXWhere are we?

A Diversity Training
A Trump restricted diversity training for federal agencies in 2020
A Biden reversed this in his first days in office in 2021
A Chris Quintana¢ NXzY LJQa O2y i NB JSNEA I QA3 NE A (&
Colleges are still feeling its effedt4SA Today (Feb. 6, 2021).
A PostCovid
Adaw2l NAy3 wnaé LKSy2YSy2y 2y GKS K2NRT 2y
A Activism on All Sides
A New report from Know Your IXhe Cost of Reporting: Perpetrator Retaliation,
Institutional Betrayal, and Student Survivor Push®arch 2021).
A Alexis GravelyNominee Faces Criticism at Confirmation Hearingide Higher
Ed (July 14, 2021).
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June 10, 2021 Letter to Dept. of Education, Spearheaded

the American Council on Education (ACE)

Asigned by:
AAmerican Association of Collegiate Registrars and Admissions Officers
AAmerican Association of Colleges for Teacher Education
AAmerican Association of Community Colleges
AAmerican Association of State Colleges and Universities
AAmerican College Personnel Association
AAmerican Council on Education
AAmerican Dental Education Association
AAmerican Indian Higher Education Consortium
Altt!s 4 SFRSNEKALI Ay 9RdzOIGA2ylt CIFOAfAL
AAssociation of American Colleges and Universities

June 10, 2021 Letter to Dept. of Education Quotes ;.
& X

AXGKS wS3dzg FiA2ya INB FYGAGKSGAOLE @ Gt
objectives of campus student disciplinary processes.

AXO2ttS$38a FyR dzyA@SNBRAGASAE FNB y2i O2dzd
people of crimes, impose criminal sanctions, or award damages.

AX GKS wS3dz FiA2ya FT2NOS OF YLzaSa G2 Gdz
tribunals with highly prescriptive, codike processes.

AcKS wS3dA FiA2ya YEYyREGS GKIG SOSNE OF YI
directcrossSEF YAYFGA2y 08 GKS LI NI&Qa | ROA&AZN
GKS AyadAatdziAzy o | GdxdmB&tiondsdot Negsary in 6 A U K
order to provide a thorough and fair process for determining the facts of a matter

and a means for the parties to test the credibility of the other party and other

witnesses.

AThe Regulations inappropriately extend these ctiketand prescriptive

processes to sexual harassment allegations involving employees.
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AThe Regulations fail to recognize the myriad other federal, state and local laws, judicial
precedent, institutional commitments and values regarding the handling of sexual
harassment with which campuses must also comply.

AThe Regulations also provide insufficient flexibility to allow campuses to choose between

dzaAy3 F GLINBLR2YRSNIyOS 2F SOARSyOS¢é 2N a0t $

AWe appreciate that the Regulations allow campuses to use informal resolution processes
when both parties are fully informed of this option and voluntarily consent.

A. .. the Regulations require colleges and universities to adopt a new Tled¥ic

RSTAYAGAZ2Y 2F GaSEdd f KENFaavSyidé dGKFIG Aa A

with definitions contained in campus sexual misconduct policies. The Regulations also raise
questions about precisely what conduct will be considered to have occurred within a
GLINEIANI Y 2N OGADAGRE 0¢

AThe Regulations have driven up the costs and burden of compliance . . .

A2 KSy O2y&ARSNAY3I NB@GAAAYy3I (KS wS3IdA L GA2yas

mind, and look for solutions that are broadly supported by stakeholders.
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Title IX -Related Litigation
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Court Activity

A Judicial activism and inactivism AAthletic Equity
A Lower courts and SCOTUS ADeliberate Indifference
A 6t Circuit inBaum ADue Process
ARetaliation

A 7 Circuit inPurdue

A 39 Circuit inUniversity of Sciences

A Univ. of Southern California$g52 million settlement in case
regarding abuse by campus gynecologist Adt NB@Syit ot S¢ { GadziNégligengexClaizs G / € | A Y&

A Bostock AHazing/Student Suicide

A Lady of Guadalupe ABreach of Contract

A NCAA v. AlSton et @b o e ANegligent Investigation?

AErroneous Outcome
Aselective Enforcement
APlausible Inference
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3 Breach of Contract
PIaUSIbIe Inference ‘1_1 o Doe v. University of the Scienchi®. 192966 (3d Cir. May 31, 2020).
. . Here, the fairness promised by the Student Handbook and the Policy relates to

Doe v. Purdue Uni®28 F.3d 652 (7th Cir. 2019)' procedural protections for students accused of sexual misconduct, and Doe alleges that
he did not receive a cfair and impartial

G[ Tl]o state a claim under Title I X, th cfair processy cis a term of art used to

plausible inference that a federallyfunded college or university discriminated conducted in accordance with due process

against a person on the basis of sex.y We hold that UScienceds contractual pr omi

those accused of sexual misconduct require at least a real, live, and adversarial hearing
and the opportunity for the accused student or his or her representative to cross

*Amy Comey Barrett h ' ) M.
examine witnesses including his or her accusers.
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. . whseq Bostock and the New Dept. of Education Position on ==
SCOTUS8bstockand Implications for Title X" me . LGBTQ Protections e
Bostock v. C|ayt0n COUI"(t;Une 15, 2020) 0The Supreme Court has upheld the right f
A consolidation of three cases of employment discrimination uride VIl without fear of harassment, exclusion, and discrimination 8 and our LGBTQ+ students

have the same rights and deserve the same protections. I'm proud to have directed
the Office for Civil Rights to enforce Title IX to protect all students from all forms of
sex discrimination.
Today, the Department makes clear that all studentsfi including LGBTQ+ studentsii
CaveatThe employers worry that our decision will sweep beyond Title VII to other federal or ge_serve the 0PP°”“”“¥ to learn and thrive in schools that are free from
iscrimination. o

state laws that prohibit sex discrimination. And, under Title VIl itself, they sesegeagated U.S. Secretary of Education Miguel Cardona
bathrooms, locker rooms, and dress codes will prove unsustainable after our decision today. U_S. Department of Education Confirms
none of th_ese Dthe_r laws are before us; we have not had the benefl_t of adversarial testing ab Tiilé IX Protects Students from
the meaning of their terms, and we do not prejudge any such question today. Discrimination Based on Sexual Orientation
and Gender IdentitjPress release]

JUNE 16, 2021

Holding: An employer who fires an individual merely for being homosexual or transgender
violatesTitle VII of the Civil Rights Act of 1964.
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Bostock and the New Dept. of Education Position on =
[D.¢v tNRGSOGAZ2Yya [ QYUQ‘R”‘EL.

ah/w Kra t2y3 NBO23yAl SR GKKdG e¢AadtsS L- LINDGESD (i
bisexual, and transgender, from harassment and other forms of sex discrimination. OCR also has long
recognized that Title IX prohibits harassment and other forms of discrimination against all students for
not comormlng to stereotypical notions of masculinity and femininity. But OCR at times has stated that
¢cAltS L. Q& LINPKAOGAGAR2Y 2y ASE RAAONAYAYyldGA2y R
orientation and gender |clent|ty To ensure clarity, the Department issues this Notice of Interpretatlon
FRRNBaaAry3 ¢AdtS L. Qa O020SNI3IS 2F RAAONAYAYLGA
the Supreme Court decision discussed below.

In 2020, the Supreme Court in Bostock v. Clayton County, 140 S. Ct. 1731, 590 U.S. ___ (2020), conclt
that discrimination based on sexual orientation and discrimination based on gender identity inherently
involve treating individuals differently because of their sex. It reached this conclusion in the context of
Title VII of the Civil Rights Act of 1964, as amended, 42 \§.3000e et seq., which prohibits sex
discrimination in employment. As noted below, courts rely on interpretations of Title VII to inform
interpretations of Title IX.

The Department issues this Notice of Interpretation to make clear that the Depanmenl |nterprets Title
L. oa LINBKAOAGAR2Y 2y &SE RI\aONJ\YAyI a2y G2 Syo2
ISYRSNI ARSY (A G20 D o P By cumms sus wiveyoas oyrompsvirs v ersis o ar

Clayoroonemy21

Implications oBostockor Title IX?

Azke RAR GKS 5SLINIYSyld 2F 9RdOFGAZY Vi
Al2s oAttt Ol YLIdzaSa RSFAYS aaSEé 3I2Ay3 °
A Title VIl =Title IX?
A How is Title IX different from Title VIPrimacy?
A LGBTQIArights abstock y 2 1 S G KS / 2dz2NI Q& SYLKI aAa
4hy GKS oLara 2F &aSE¢ kké.SO0ldas 2Fx ¢
A 21 State Attorneys General pushed back in a letter to Pres. Biden
A 20 States Sue Biden Administration
A Tennesseet alv. United States Department of Educatral, Tennessee Eastern District Cqurt
Case No. 3:2tv-00308
A{LSYRAY3 @& /2YYSNDS Of I dzASXGKS ay2iAc
A Title IX regulations and DOE enforcement in ligtBa$tock
Al 26 FNB NBfAIAR2dza AyaidAlddzirazya AYLI OG¢
NBfAIA2dza (SySiaé SEOSLIIAZYX a2NB 2y |
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SCOTUS decision@ur Lady of Guadalupe School

v. MorrisseyBerru (July 8, 2020) { "ITxlE'_.:,

AdaryradGSNALE SEOSLIIA2YyEY | LILIXAOIGAZ

A Employees vs. Students

A &When a school with a religious mission entrusts a teacher with the
responsibility of educating and forming students in the faith, judicial
intervention into disputes between the school and the teacher threatens the
a0K22t Q4 AYRSLISYRSyOS Ay | glé GKIG

Ab2yaSOGrNRIY adSySdiag 2N aiSHOKSNAEE

Concluding Thoughts on Litigation

A Litigation potential always exists
A Follow your own policy
A Do what you say and say what you do.
A Do not be afraid to consult with your attorney
A Equity, bias, impartiality
AtKAY]l aO2y N} Olidza t FFANYySaaé
A Peter LakeFrom Discipline Codes to Contractual Respect
Chron. of Higher Educ. (Nov. 26, 2017).
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Challenges in
Implementing the 2020
Regulations

1133

2020 Title IX Regulatlons Special Issues in Implementahm

What have been the major challenges for campuses? |, "t

A Staffing, Personnel and Training A / 2 y RdzO0G G KFd Aa yz2d @
A New regulations require many A Crossexamination
different personnel A Hearing Decorum
A Budgetary concerns? A Advisors
A outsourcing? A Requirements?
A Training mandates A Equity issues
A Gatekeeping o A Informal Process
A Dismissaliconsolidation of A Systems implementing informal process for
complaints the first time!
A New skills for facilitators/mediators.
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https://www.plainsite.org/courts/tennessee-eastern-district-court/

July 2021 Q&A Document

July 2021 Q&A

A 2020 regulations remain in force and are enforceable.
ARefers frequently to the opreamblect¢
A Some interesting interpretations
A OCR clearly waiting to make major changes in notice and comment
process in 2022
A Gave examples of policy language at the end of the document in
an appendix/not model policies
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Wdzt € HAHM V3!

/2yﬁg

A Document clearly states the Q&A and Preamble to regulations do
not have the force of law
A Preamble references: Please note that where appropriate, this Q&A refers to the
LINBFYotS G2 GKS wnun FYSYRYSy(Gas 6KAOK
the regulations. You can find citations to specific preamble sections in the endnotes of
this Q&A. The preamble itself does not have the force and effect obdawkaucaion otce for
1

A This Q&A resource does not have the force and effect of law and is not meant to bind
the public or regulated entities in any way. This document is intended only to provide
Ot FNAGe (2 (KS LizofAdO NBIINRAYI h/ wQa
FyR NB3dA  G2NE NBldANBYSyidaod & Ffghes:
IX and its implementing regulations, not this or other guidance documents.

Wdzt e

Hawm val [ 2y00R

A Mini Glossary of Terms
ADefine oallegationé and subtly rede
orespondenté
A Al | e g a An assertiorsthat someone has engaged in sexual
KIF NI &axSydos

HAHM vl &/ 26vildtnl AvyS 3/al ¢4 /u2nibd Fvisyl I yadweSian iy RiSyaiEe & w s
The person who has Complainantmeans an The person accused of Respondent means an
experienced the alleged individual who is alleged the alleged sexual individual who has been
sexual harassment. This to be the victim of harassmentaoa: osm s reported to be the

person is considereda  conduct that could perpetrator of conduct
complainant regardless ofconstitute sexual that could constitute
whether they choose to  harassmentas ces 106 20 sexual harassmentcra

file a formal complaint of o830
sexual harassment under
Title IXuaz
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ANo return to use of term ohostile envy
test o, or separation of sexual harass

A No prohibition on single decision  -maker
A Question #3 fi Emhasizes prevention
AC¢KS wnun FYSYRYSyida ¥20dz& 2y 6aSiddAy3a F2NIK
KI'N}aaySydoé 1 26SOSNE GKS LINBIYotS taz abea
that experts, students, and empl should also endeavor to prevent sexual
KI'N} aaYSyd FNRBY 200d2NNAy3 Ay (GKS FANBG LXFOS
efforts that best serve the needs, values, and environment of their own educational communities.

1 at4 (memalciatonsoni e
A Question #7 A Addressing Conduct that Does Not Meet Definition of
Sexual Harassment
A Yes. . .. Aschool has discretion to respond appropriately to reports of sexual
misconduct that do not fit within the scope of conduct covered by the Title IX
grievance ProCess.ats emaciasononited)
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Howm val [ 2y0QmR

A Question #8 fi Schools may include examples of what constitutes a
denial of an educational benefit or activity in policies, training, etc.

A Question #13 fi Clarifies that the new regulations do not apply to
o0straddle cases6 where an event occut
even if the school ds response occurr¢

A Question #19 A OCR encourages postsecondary institutions to publish
a list of mandatory reporters.
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Wdzt e

HAHM V3

/zyﬁqﬁp

A Question #22 A You can receive a formal complaint by email if there
is an electronic signature
A Question #28 i Can a school deploy responses that are trauma -
informed?
A Yes. A school may use trawindormed approaches to respond to a formal
complaint of sexual harassment. The preamble clarifies that the 2020
' YSYRYSyiGa R2 y2d LINBOf dzR éfoimedi OK2 2 £
(iSOKYyAljdzS&as LIN} OGAOS&T 2NJ I LILINEBI OK¢
approaches must be consistent with the requirements of 34 G.EI®8.45,
particularly 34 C.F.R.106.45(b)(1)(jii)uaur

A Question #35 fi Emergency removal may require some form of direct
threat analysis.
A Question #36 A Respondent should presumed not responsible but
that doesndt mean a complainant shoul
A Schools that have relied on this presumption to decline services to a
O2YLX LAYl ylG 2NId2 YIS Faadlirzya
done S0 in errokaz.
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HAHM V3!

/2yﬁgﬁh

A Crossexamination

AQuestion#39! i | fA@S KSFENAy3Is aSk OK LI NI
ask the other party and any witnesses all relevant questions and falow
jdzSatirzyas AyOftdRAYy3 (Kz2asS OKIffSy3
this process of questioning as cras@mination..az:

A Question#48 ¢ KS LINBI Yot S &l 28a-S&EKNAYLYARRE
EFGAEFASR 6KSNB (GKS ROAA2NI LR&aSE |
Ly Faar3dySR FROAEA2NI O2dA R NBtlF& | LI
6AlySaadé ¢ KadzdsBecdndaNdschdolcotldiingk the role of
advisors to relaying questions drafted by their partyezs empnasi sase

Wdzt e

HAHM V3! /2)/(]9‘;'?%;?‘__

Question #52 May a decisiormaker at a postsecondary school relyram-statement
evidence such as photographs or video images, if a party or witness does not submit to cros
examination?

A Yes. Although a decisianaker may not rely on any statement of a party or witness who does not
submit to crosexamination, other relevant evidence can still be considered to determine whethe
the respondent is responsible for the alleged sexual harassment. The preamble explains that the
GSNY qadliSySyidaé akz2dd R 68 AYyGSNILINBGSR dzaa
evidence, such as a videos of the incident itself, where the party or witness has no intent to mak
an assertion regarding whether or not the alleged harassment occurred or discuss factual detail:
related to the alleged harassment, or where the evidence does not contain such factual assertio

by the party or witness. Thus, the may rely ¢ evidence related to
the alleged prohibited conduct that is in the record, such as photographs or video images showil
the underlying incidenta:zs.

ahw9 hb ¢1L{
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/2y G QR

Question #58 May a decisionmaker at a postsecondary school relystatements of a pa

such as texts or emails, even if the party does not submit to-es@ssination?

It depends. The decisianaker may consider certain types of statements by a party where the statement itself
the alleged harassment, even if the party does not submit to examination. For example, the decisioaker
may consider a text message, email, or audio or video recording created and sent by a respondent as a forn
alleged sexual harassment even if the respondent does not submit teexarsgnation.179 Similarly, if a
O2YLIX FAylyd 6tS838a (KId GKS NBalLRyRSyid abARI alL
Y85¢ GK&IR$SM a2y NBf & 2y (KS O2YLX FAylyidQa GS8adA
the respondent does not submit to creseamination.

In these types of situations, the decisimaker is evaluating whether the statement was made or sent. In secont
SEFYLX S F020S8y GKS O2YLXLAylydQa (Sadavyaye sba |
about what the respondent intended or whether the respondent took an additional action based on the
ailiSYSyias adOK Ia OKry3aiAy3d GKS aiddRSyidoea 3ING RS

In contrast, evidence in which a party or witness comments on the interaction between the parties without
engaging in harassment (e.g., email or text exchanges leading up to the alleged harassment or an admissior
apology, or other comment about the alleged 1t), would be i that could not be
considered unless the party or witness is ceeMinedaatz7 (nemaicaionsomie. 8. 11 W 9 h
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A Question #58 fi Emphasized that neither party should be pressured
into participating in an informal process.
A Question #59 A Trauma -techniques can be used in informal
resolution.
A Question #61 f Be careful punishing students for Covid violations that
occurred during an incident of sexual harassment.
A Question #63 fi A school may only punish a complainant if there is a
finding of obad faithoé if a responde
A Question#66 ANo recognition of a oblanketé
under Title IX.
A Question #67 f Title IX complaints can still be filed against a school
that has been granted a religious exemption.
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Aspect of 34 CFR §
106.45(b)(6)(i) Vacated

34 CFR 106.45(b)(6)(i)

(6) Hearings.

(i) For postsecondary institutions
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit each
party and any witnesses all relevant questions and follow -up

questions, including those challenging credibility. Such cross -
examination at the live hearing must be conducted directly, orally,

and in real time by the partyAs ad
party personally, notwithstanding the discretion of the recipient

under paragraph (b)(5)(iv) of this section to otherwise restrict the

extent to which advisors may participate in the proceedings.

llLBNASPA/Hierophant Enterprises, IﬂQZl.Copyriémgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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proprietary reasons, except by the original author(s), is strictly prohibited.

SMNCONpPOOOOCUOAD [ 2y

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision  -maker(s) and parties to
simultaneously see and hear the party or the witness answering
questions. Only relevant cross — -examination and other questions may
be asked of a party or witness. Before a complainant, respondent, or
witrness answers a cross -exarmination or other question, the decision
maker(s) must first deterrmine whether the question is relevant and
explain any decision to exclude a question as not relevant. If a party
does not have an advisor present at the live hearing, the recipient

must provide without fee or charge to that party, an advisor of the
reci pientAs choice, who may be, but
to conaluct cross -examination on behalf of that party.

ro= "o ’ A3
§MNcPdPnpoovOCUVLOAD /2-y§|&u_‘

Questions and evidence about the co
prior sexual behavior are not relevant, unless such questions and evidence
about the compl ainantAs prior sexual be
someone other than the respondent committed the conduct alleged by the

complainant, or if the questions and evidence concem specific incidents of

the compl ainantAs prior sexual behavior
are offered to prove consent.  If a party or witness does not submit to cro:

examination at the live hearing, the decision -maker(s) must not rely on any

statement of that party or witness in reaching a determination regarding

responsibility: _ provided, however, that the decision — -maker(s) cannot draw

an inference about the determination regarding responsibility based solely

on a partyAs or witnessAs absence from
cross-examination or other questions.
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proprietary reasons, except by the original author(s), is strictly prohibited.

§8Mnc dnpodoVOCVLOAD

Live hearings pursuant to this paragraph may be conducted with
all parties physically present in the same geographic location or,
at the recipientAs discretion, any
other participants may appear at the live hearing virtually, with

technology enabling participants simultaneously to see and hear

each other. Recipients must create an audio or audiovisual

recording, or transcript, of any live hearing and make it available

to the parties for inspection and review.
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Victim Rights Law Center et al. v. Cardona e |

wASEs,

The court vacated the part of 34 C.F.R. § 106.45(b)(6)(i) that prohibits™=*
a decision-maker from relying on statements that are not subject to
cross-examination during the hearing: Jif a party or witness does not
submit to cross -examination at the live hearing, the decision -

maker(s) must not rely on any statement of that party or witness in
reaching a determinati on Plasgmtedi ng
that all other provisions in the 2020 amendments, including all other

parts of 34 C.F.R.§ 106.45(b)(6)(i), remain in effect. The affected

provision at 34 C.F.R. § 106.45(b)(6)(i) is only applicable to

postsecondary institutions and does not apply to elementary or

secondary schools, which are not required to provide for a live

hearing with cross -examination.

U.S. Dept. of Education, Office for Civl Righeter re Victim
Rights Law Center et al v. CardgAag. 24, 2021) a 1.
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Victim Rights Law Center et al. v. Cardonq:-iﬁ?.l_ Victim Rights Law Center et al. v. Cardoan-iir;? A

Yn accordance with the courtAs oFrfe For example, a decision -maker at a postsecondary institution may -
immediately cease enforcement of the part of §106.45(b)(6)(7) now consider statements made by the parties and witnesses aduring
regarding the prohibition against statements not subject to cross - the investigation, emails or text exchanges between the parties
examination. Postsecondary institutions are no longer subject to this leadling up to the alleged sexual harassment, and statements about

portion of the provision. the alleged sexual harassment that
In practical terms. a decision _-maker at a postsecondary institution 1ules, regardless of whether the parties or witnesses submitto cross -
may now consider statements made by parties or witnesses that are examination at the live hearing. __ A decision -maker at a

otherwise permitted under the regulations, even if those parties or postsecondary institution  may also consider police reports, Sexual
witnesses do not participate in cross __-examination at the live Assault Nurse Examiner documents, medical reports, and other
hearing, in reaching a determination regarding responsibility in a documents even if those documents contain statements of a party

Title IX grievance process. or witrness wiho Is not cross _-examined at the live hearing .

[t ld.at12
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What does the future hold for Title IX? e

Changes to the regulations through a Notice and Comment Process in 2022
What could change?
A Definition of sexual harassment
A Informal process
T A Crossexamination
The Future of Title IX } Crossexaminalio
A Jurisdiction
Adal yRIFIG2NEE NBLR2NISNBkéNBaLRyaArot s
A Single investigator model?
Role of prevention (Dept. of Education Six Prioritidd CFR Part 75)

11@NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

=

What does the future hold for Title IX? S,

A.NRBFRSNJ[D. ¢v LINRGSOGAZ2YaY (NIya R
A Several states have laws thaevent transgender females from playing on
female sports teams

A Social justice issues and Title IX intersections

Thank YouyY

>

March 2021, class action lawsuit filed against the Dept. of Education in Oregon
federal court by 33 LGBTQ plaintiffs from 30 institutions.

A s the religious exemption in Title IX unconstitutional?
Speech First, Inc. vs. Fenves A ssessmen t t o
State law pushbacks
WSHENRGS /2RSaX®dlILAYK | YR sKSYK
Time for preventative audits: lessons from LSU, USC.
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& NASPA. This Live Session is Designed for:

Student Affairs Administrators
in Higher Education

the Center for Excellence in Higher Education Law and
Policy, Stetson University College of Law

Jake Sapp

Deputy Title IX Coordinator & ~ Compliance Off
gt Colloga ___ metor & - Compliance Officer Copyrighted material. May ot be

reproduced without permission.
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Track 1: Title IX Coordinator v WASP, ]
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Peter Lake Y‘Yl\ ? v ;‘ TIITxlE “E ) Coord I n ator
Professor of Law, Charles A. Dana Chair, and Director of GKSEV“'( \Q\ 4\\ y o‘?’//» Trac k

P
¥s cer™
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AUpdates and Highlight of Select Issues (~45 minutes)
ATabletop Exercises in Breakout Groups (40 minutes)
ADiscuss Tabletop Exercises in the Larger Group (~30 minutes)
AOpen time for Questions (~30 minutes)

APlease send questions in a message directly to Jake Sapp.

AWe will not read your name.

Awe will stay slightly past the ending time to answer questions, if necessary. If
you need to log out at the exact ending time, please do so.

Definitive Answers vs. Choice
Points

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.

11%NASPA/Hierophant Enterprises, IﬂQZl.Copyribméd material. Express permission to post this
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Legal Updates z Challenges to the Devos Regs

Original 4 Challenges
Cmlth of Pennsylvania v. Devds20C\¢01468 (D.D.C. June 4, 2020)
-> Preliminary Inj. Denied, Aug. 12, 2020 / Held in Abeyance
U pdates Know Your IX v. Devos , No. 1:20-cv-01224 (D. Md. May 14, 2020)
-> Dismissed Oct. 22, 2020 for lack of standing
State of New York v. Devos , 1:20-cv-04260 (S.D.N.Y. June 4, 2020)
-> Voluntarily dismissed Nov. 3, 2020
Victim Rights Law Center v. Devos , 1:20-cv-11104 (D. Mass. June 10, 2020)
-> Cross Exam A&C update July 28, 2021, Appealed
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Legal Updates  z Challenged to the Devos Regs Legal Updates

¢KS 22YSyQa { i dRAWiDIE6EM(Mortiéh %) VRLG Cross Exam Update, OCR Enforcement

District of California) Dear Students, Educators, and other Stakeholders,

>Defendant As Motion to 2d,20@mMi ss I write with an important update regarding the Department of Education's regulations implementing
Title IX of the Education Amendments of 1972, as amended in 2020. On July 28, 2021, a federal
district court in Massachusetts issued a decision in Victim Rights Law Center et al. v. Cardona, No.
1:20-cy-11104, 2021 WL 3185743 (D. Mass. July 28, 2021). This case was brought by several

The only change in new regs from litigation: and the 2020 to the Title X regulations
g . The court upheld most of the provisions of the 2020 that the plaintiffs but it
-> Victim Rights Law Center v. Devos found one part of 34 C.F.R. § 106.45(b)(6)(i) (live hearing requirement for the Title IX grievance
process at postsecondary institutions only) to be arbitrary and clpnclo\u vacated that part of the
provision, and remanded it to the D for further na order issued
on August 10, 2021, the court clarified that its decision applied n.lmnwldc The court vacated the
part of 34 C.F.R. § 106. that prohibits a d ker from relying on that

are not subject to cross-examination during the hearing: “If a party or witness does not submit to
cross-examination at the live hearing, the decision-maker(s) must not rely on any statement of that
party or witness in reaching a determination regarding responsibility...." Please note that all other

11%SNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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Legal Updates Legal Updates

VRLG Cross Exam Policy Update Challenges to Title IX Religious Exemption
GLyY LINY Oi A O tmakeraiNdydstsecdndafy iditutioringay now consider Hunterv. INTRODUCTION
statements made by parties or witnesses that are otherwise permitted under the US Dent. of

. . . . L . N . Educ 1 “Thirty-three Plaintiffs bring this class action 1o put an end 10 the U.S. Department
regulations, even if those parties or witnesses do not participate in @xssiination at =

the live hearing, in reaching a determination regarding responsibility in a Title IX
grievance process. For example, a decisiaker at a postsecondary institution may nsbure al hundreds of xpayer-funded, religious colleges and universities. The Plaintiffs seek
now consider statements made by the parties and witnesses during the investigation, fety and justice for themselves and for and gender minority students whase
emails or text exchanges between the parties leading up to the alleged sexual
harassment, and statements about the alleged sexual harassment that satisfy the
NB3IdzA FGA2yQa NBf SOFyOS Nz Sasx NBIF NRE Sa

of Education’s complicity in the abuses and unsafe conditions thousands of LGBTQ students

oppression, fucled by government funding, and unrestrained by goverament intervention, persists

with injurious consequences 1o mind, body and soul.

crossexamination at the live hearing. A decisioraker at a postsecondary institution 3 The Depamment's inaciion leaves suudents uaprotected from the hasms of
may also consider police reports, Sexual Assault Nurse Examiner documents, medical conversian therapy, expulsion, denial of housing and healthcare, sexual and physical abuse and
repons and other documents even if those documents contain statements of a party or ‘harnssment, as well as the less visible, but no less damaging, consequences of institationalized

gAlySaa eKz2 Aa yz2i ONRaa SEFYAYSR G (K shame, fear, snxicty and lonchingss,

11@NASPA/Hierophant Enterprises, IﬁQZl.Copyribmgd material. Express permission to post this
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Legal Updates

Cardona Transgender Student Guidance Legal challenge to Cardona Transgender Guidance

DEPARTUENT OF EDUGATION etal v. United States D of al
24 CPR Chaptee 1
:m::m:":i"ﬂ“" WizyS Wos waum G58FNJ 9RAOF 2 6. This recent guidance from the Department and the EEOC concerns issues of
Seraton ‘.:uné";.‘-;l-f.":, Y also wan to bring 1 your aication OCR's public potie based on the Supreme Cour’s resent enormous importance to the States, employers, educational institutions, employees, students, and

o ’ Gavil Right decision in Bostock v Ch\mCrnmﬂ |‘US CL 1731, 590 US. __ (2020), which clarifies that
mm T e vl Rights. Title IX" sexual «other individual citizens. The guidance purports to resolve highly controversial and localized
e g oricuaton amd gender denty. Specifically, OCR clarifiesthatthe Supreme Court's decision in
S i 15 D! s b the Depertment's ke Tide [X. I s decsion, e Swpreme Comt issues such as whether cmployers and schools may maintain sex-separated showers and locker

et his cxplained that it is impossible to discriminate against & person” because of their sexual orientation

Ierpretation Lo clarly e i or gender identity “without discriminating against that individual based on sex.” id. at 1741. That . ¢
o ,i"ui.wri... e ,".“l.;i remontrg applics regardlcss of whether the mdrvidual 15 an adult m & workplace or 3 student 11 rooms, whether schools must allow biological males to compete on female athletic teams, and
ention i it b o sehool.
o ity .Té'i';[.E}?‘l’f.’.‘T@.. whether individuals may be compelled o use another person’s preferred pronouns. But the
it Sy Couts ciion i
B = xvﬁ’!’.?::-ﬂ:?\\(w:mbmmm agencies have no authority to resolve those sensitive questions, let alone to do so by executive
- compints e
e e e ot s fiat without providing any opportunity for public participation.

particular case or st of acts,
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Title IX & Transgender Considerations NCAA z Disclosure & Verify Rule
X

N:ederal Guidance ] According to the new palicy, all incoming, current and transfer college athletes must disclose
. annually to their school whether their conduct has resulted in an investigation, discipline through a
-> Executive Order

Title IX proceeding or a criminal conviction for sexual, interpersonal or other acts of violence. A

-> OCR Dear Educator Letter & Guidance failure by the athlete to accurately and fully disclose investigatory activity, a disciplinary action or
criminal conviction may result in penalties, including a loss of athletics eligibility as determined by the
AState transgender school sports laws schaol.

In addition, schools will need to take reasonable steps to confirm the information provided by
prospective, continuing and transfer student-athletes and provide it to other member schools if the
student-athlete attempts to enroll in a different college or university. Finally, NCAA member schools
must have policies in place to gather conduct-related information from former schoals attended by
recruited prospects or transfer student-athletes.

AMeriwether v. Shawnee State University
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NCAA z Title IX Rule Resources Withdrawal of Prior Guidance
L

Many guidance documents were rescinded on 8/26/2020,
1) Checklist including:
Adanuary 2001 Revised Sexual Harassment Guidance:
Harassment of Students by School Employees, Other Students
or Third Parties
2) Timeline AApril 2015  resources for Title IX Coordinators, including the
Dear Colleague Letter, and the Title IX Resource Guide
ASeptember 2017 Q&A on Campus Sexual Misconduct
ASece3 Rescinded Policy Guidancej Of
U.S. Department of Education

116NASPA/Hierophant Enterprises, IﬂQZl.Copyribméld material. Express permission to post this
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Watch YouTube for Videos from OCR .;fﬂ?, q
%} 3 ..-:_

The First Amendment and Title IX: An OCR Short W¢bima29, 2020)

OCR Short Webinar on How to Report Sexual Harassment under TdtlgylIX
27, 2020)

. o ) . ) OCR Title IX website launched on August 14, 2020.
Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar

(July 23, 2020)

OCR Webinar on Due Process Protections under the New Title IX Regulation: https:/sites.ed.gov/titleix/
(July 21, 2020)

OCR Webinar on New Title IX Protections Against Sexual A3sguft,
2020)

OCR Webinar: Title IX Regulations Addressing Sexual Hara¢stagi®,
2020)
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https://ncaaorg.s3.amazonaws.com/ssi/violence/2020-21BOG_SVPolicyTFChecklist.pdf
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https://sites.ed.gov/titleix/

106.44(a)

The Title IX Coordinator must:

H H H 1) Promptly contact the complainant to discuss the availability
Special Issues Highlight of Sumportive moasures.
#1 2) Consider the complainant's wishes with respect to supportive
Mandatory Responses measures,
3) Inform the complainant of the availability of supportive
to a Re Ort measures with or without the filing of a formal complaint,
4) Explain to the complainant the process for filing a formal

complaint.
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Responses in Regards to a Respondent
Where There Is No Formal Complaint L L
‘ ANPRM& 106. 44 (b) (2) Removed from ¥ n

54106.44(a) specifies that the r AThere is no !'equwement.ln the fln§| regulations to brlng {he
. . X respondent in and question them if no formal complaint is
complainants and respondents equitably, meaning that for filed.

a complainant, the recipient must o_ff?r Supportive AcCan/should a Title IX coordinator file a complaint in an instance
measures, and for a respondent, the recipient must follow a of multiple reports on the same respondent if no complainant
grievance process that complieswith 8 106 . 45 bef ¢ wants to file a formal complaint?
imposing disciplinary sanctions. A The Title IX Coordinator may consider a variety of factors, including a pattern of alleged misconductby a
particular respondent, in deciding whether to sign a formal complainat B0217.
A The final regulations give the Title IX Coordinator discretion to sign a formal complaint, and the Title IX

/22NRAYEFG2NI YE2 GF1S OANDdzyailyoOSa Ayidz F002dy i a
violence, use of weapons, or similar factors. Id.

A [The Title IX Coordinator still possesses the discretion to sign formal complaints in situations involving threats,
hitps://wm Qov/d/202010512/p573 serial predation, violence, or weapons. dti30128.
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106.44(b) + 106.45

1) Fulfill the 106.44(a) mandatory response

SpeCial Issues nghllght 2) Issue Notice of Allegations
#2 3) Gatekeeping

Mandatory Responses
to a Formal Complaint
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Written Notification to Parties
Initial Interview with the Respondent
ANotice of the school As grievance proces s%“m
A The opportunity, if any, to engage in an informal resolution process
A Key detalils of the alleged sexual harassment
A Who was involved in the incident
A Date and time of the incident, if known
A Location, if known
A The alleged that constitutes sexual
AA that the isp not at the outset of the
process and can only be found responsible after the grievance concludes

MEAny _"«t:iza

A A statement that the parties are entitled to an advisor of their choice
A A statement that the parties can request to inspect and review certain evidence

A Any conduct rules, if they exist, that prohibit providing knowingly false information
or statements during the grievance process

Notice should be provided to allow the respondent
enough time to preparebefore the initial interview.

Special Issues Highlight #3
Gatekeeping and
Dismissal and
Consolidation of Formal

Complaints
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Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. _The criteria that the Title IX
Coordinator must consider are statutory criteria under Title IX or criteria

under case | aw i nt edisgrimpationmgndafeiwiti e d XA
respect to discrimination on the basi
program or activity against a person in the United States, tailored for

administrative enforcement. Additionally, these final regulations do not

preclude action under another provisi:

as clearly stated in revised § 106.45(b)(3)(i), if the conduct alleged does not
meet the definition of Title IX sexual harassment.

Id. at 30090 (internal citation omitted, emphasis added).

Assisting in Filing a Formal Complaint e

st

Nothing in these final regulations precludes a Title IX Coordinator
from assisting a complainant (or parent) from filling out a document
intended to serve as a formal complainhowever, a Title IX

Coordinator must take camot to offer such assistance to pressure the
complainant (or parent) to file a formal complairds opposed to

simply assisting the complainant (or parent) administratively to carry
2dzi GKS O2YLIX FAYLFydQad 62N LI NByi
complaint. No person may intimidate, threaten, or coerce any person
F2NJ GKS LIzNLI2 &S 2F AYGSNFSNAy3a 4
includes the right not to participate in a grievance process.

1d. at 30136 (emphasis added).
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Dismissal/Consolidation of Complaints

AHow and when are Title IX coordinators required or able to
dismiss complaints?
AMandatory Dismissal
ADiscretionary Dismissal
AHow and when are Title IX coordinators able to consolidate
complaints?

Als this a point of flexibility/choice?

1187

§ 106.45(b)(3)(i)

(3) Dismissal of a formal complaint ~ ?

(i) The recipient must investigate the allegations in a formal

complaint. 1f the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in  § 106.30 even if proved,

did not occur in the recipientAs e«
not occur against a person in the United States, then the recipient

must dismiss the formal complaint with regard to that conduct  for
purposes of sexual harassment under title IX or this part; sucha

dismissal does not preclude action under another provision of the

reci pientAs code of conduct.

(emphasis added)
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§ 106.45(b)(3)(ii)

(i) The recipient_may dismiss the formal complaint or any
allegations therein, /f at any time during the investigation or
hearing: A complainant notifies the Title 1X Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is rno longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence suifficient to reach a
determination as to the formal complaint or allegations therein.

(emphasis added)

§ 106.45(b)(3)(iii)

(iir) Upon a dismissal required or permitted pursuant to

paragraph (b)(3)(i) or (b)(3)(ii) of this section,  the recipient must
promptly send written notice of the dismissal and reason(s)

therefor simultaneously fo the parties.

(emphasis added)
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§ 106.45(b)(4)

(4) Consolidation of formal complaints. A recipient may

consolidate formal complaints as to allegations of sexual

harassment against more than one respondent, or by more

than one complainant against one or more respondents, or by

one party against the other party, where the allegations of

sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than

one complainant or more than one respondent, references in

this section to the singular Upe
tdYrespondent AN include the plural

(emphasis added)

Title IX Coordinator Serves as Gatekeeper

Please note that the response provided to you by OCR is not legal
advice and does not constitute an OCR determination regarding the
compliance or non -compliance with respect to the new Regulations.

A3d4f the conduct alleged in the for
constitute sexual harassment as defined in §106.30 even if proved,
did not occur in the recipientAs e
not occur against a person in the United States, then the recipient
must dismiss the formal complaint. The Title IX Coordinator may
make the determination of whether mandatory dismissal of a
formal complaint is appropriate, or the recipient may designate
other Title U4X personnel to make t

AT9questions@ed.gov response to Jake Sapp, 1/19/2021

11%fj]NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?@d material. Express permission to post this
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106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Special Issues Highlight
#4

Bottom -Line Rules

1193

106.45(b) z Recipient Discretion

AAny provisions, rules, or practices other than those required by
this section that a recipient adopts as part of its grievance
process for handling formal complaints of sexual harassment
asdefinedin 8 106. 30, must apply equally

AWhere a complainant reports sexual harassment but no formal
complaintisfiled, &8 106 . 45(b) (5) (iii) does
recipients discretion to impose non  -disclosure or
confidentiality requirements on complainants and

respondents.
hitps:/Awww.federalregister.gov/d/2020  -10512/p -3426
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Recipients Discretion (non -exhaustive) JFl exi bility}j

ATralnlng 202010021504 mz/unrhe ﬂandard/zed . §1q§.45 gr/svame process, recipients retain significant
ARequired objective standards for prohibition on conflicts of flexibilty and discretion, inciudling decisions to:
. . A designate the reasonable time frames that will to the grievance ess;
interest & bias 2020 105121 297 o able | apply g proce . ‘
Ause a recipient As own empl oyees as investigat.
AAddressing conduct that falls outside of Title IX those functions to contractors;
412020 -10512/p -5450 Adet ermi ne whether a partyAs advisor of choice
Al . . process;
Introduction of New Evidence oovd2020 -108121p 3412 A select the standard of evidence to apply in reaching determinations regarding
responsibility;

A use an individual decision -maker or a panel of decision  -makers;
A offer informal resolution options;

A impose disciplinary sanctions against a respondent following a determination of
responsibility; and
A select procedures to use for appeals. 1d.at 30097 (bullets added).

11%)SNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
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Expert Witness

AFederal rules of evidence do not apply
Als it relevant? That is the ultimate question.

AWhat could they opine on?
. . . A . on?
Special Issues Highlight v
#5 AHow should they be vetted?

Acan not be excluded if relevant.

As#106. 45 grievance process does not presci
relevant evide must be evaluated for weight or credibility by a recipient’s
decision -maker, and recipients thus have discretion to adopt and apply rules in
that regard, so long as such rules do not confict with §4106. 45 and app
equally to both parties.
gov/d/2020 -10512/p -3404

Expert Witnesses

11%<5NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?gd material. Express permission to post this
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Confidentiality

AParties must be free to collect evidence.
AWhat about sharing of information on social media?

Special Issues Highlight Abetamation?
#6 ARetaliation?
Confidentiality
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The Department thus believes that  § 106.45(b)(5)(iii) ?

permitting the parties to discuss the allegations under

Investigation, and to gather and present evidence ? furthers the
Depart ment As [ nterest in promotin
gives both parties meaningful opportunity to participate in
advancing the partyAs oehusesafderes
partyAs ability to discuss the a
through tort law and retaliation prohibitions.

85 Fed. Reg. 30026 (May 19, 30206
(emphasi added)

[T7his provision in no way immunizes a party from abusing the

right to Y&discuss the allegatior
example, discussing those allegations in a manner that exposes

the party to liability for defamation or related privacy torts, or

in a manner that constitutes unlawful retaliation.
1d.

12%B'NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%?gd material. Express permission to post this
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The Department recognizes commentersa
about the allegations under investigation may fall short of retaliation or

tortious conauct, yet still cause harmful effects. For example, discussion

and gossip about the allegations may n
relationships. For the above reasons, the Department believes that the

benefits of § 106.45(b)(5)(iii), for both parties, outweigh the harm that

could result from this provision. This provision, by its terms, applies only

to discussion of Htthe allegations und
where a complainant reports sexual harassment but no formal complaint

Is filed, § 106.45(b)(5)(iii) does not apply, leaving recipients discretion to

impose non -disclosure or confidentiality requir onec Jail

and respondents. i

As to the requirement in  § 106.45(b)(5)(iii) that recipients must

not restrict partiesA ability ti
purpose of this provision is to ensure that parties have equal

opportunity to participate in serving their own respective

Interests in affecting the outcome of the case.

1d.

12%?NASPA/Hierophant Enterprises, IﬁQZl.Copyribméld material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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nseg

JGag ordersji are no‘__:t..&u,_r

[8106. 45(b) (5)(iii)] applies only
under [ nvestigation, AN which mear
reports sexual harassment but no formal complaint is filed, $§
106.45(b)(5)(iii) does not apply, leaving  recipients discretion to

impose non-disclosure or confidentiality requirements on

complainants and respondents. /i emphasis added).

1205

Non -disclosure Agreements?

Recipients may require parties and advisors to refrain from
disseminating the evidence (for instance, by requiring parties
and advisors to sign a non -disclosure agreement that permits
review and use of the evidence only for purposes of the Title IX
grievance process), thus providing recipients with discretion as

to how to provide evidence to the parties that directly relates to

the allegations raised in the formal complaint.

1d. at 30304 (emphasis added).
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Title IX - Pregnancy & Parenting

A(b) Pregnancy and related conditions. (1) A recipient shall not
discriminate against any student, or exclude any student

. . . from its education program or activity, including any class or
SpeCIaI |SSU€S ng h Ilg ht { extracurricular activity, on the basis of such student's
#7 1 pregnancy, childbirth, false pregnancy, termination of
P reg nant & Pare nt| n g pregnancy or recovery therefrom, unless the student

requests voluntarily to participate in a separate portion of
the program or activity of the recipient.

A ed -34cfr106.html

12%ZNASPA/Hierophant Enterprises, IﬂQZl.Copyriélz”l?gd material. Express permission to post this
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Title IX z Pregnancy & Parenting

Resources:

1) Supporting the Academic Success of ~ Pregnant and Parenting
Students: hips/fmmwz.ed. 2 htm)

Special Issues Highlight
#8
Litigation Issues

2) Pregnant or Parenting? Title IX Protects You From

Discrimination At School:
https://www2.ed.gov/about/c cr/docs/dcl -know -rights -201306-title -
ix.html

12@NASPA/Hierophant Enterprises, IﬂQZl.Copyrib%Jer material. Express permission to post this
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Title IX Litigation Considerations

Recognized Sex Discrimination
COA

Deliberate o 45&;.%&:3 Erroneous Aathletics: Equal Opportunity / Accommodation
Indifference Equal Protectiof QuitzaiiE AMandatory Reporter v. Responsible Employees

A2011 DCL Settlements continue
ABaum v. Haidak Cross Exam (Circuit Split)

APlausible Inference
Selective Inequity in PreAssault AState Law, Private COA Enforcement
Enforcement Athletics Claim
Arbitration?
1211 1212
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Breakout Groups LT

AYou will be placed into a random breakout group with about 4 -6
other people.
A Please send a chat message to Jill Dunlap if you need to be placed in the group with
closed-captioning.
ADiscuss the scenarios that were previously emailed.
A You can start with either scenario.
APlease spend about 20 minutes discussing each scenario as a group.
APlease share how you plan to address these issues on your campus.
This is a time to learn from each other!
AWe will come back together as a group and Peter & Jake will go over
the scenarios.

Tabletop Exercises and
Breakout Groups

ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.

12]@S’NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%Jfgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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anse

Scenario #1 LT

Scenario #1 Continued

The next day, and before you receive any response from Complainant A, you receive="
another formal complaint form via the online reporting portal from another complainant,

You are the Title IX Coordinator at ABC University, which has an

Title IX formal complaint form. You receive a completed and signed
form from an ABC student, Complainant A, via the online reporting
portal. Complainant A alleges that Respondent X, a fellow ABC student,
avyzdzZik 1A3&8SR FyR F2yRt SR (KS 3§
Complainant A was heavily intoxicated and could not give consent. The
alleged misconduct occurred on a camygmnsored weektong trip to
France as part of an annual trip sponsored by the French Club. You, as

Complainant B. Complainant B, also a student at ABC, alleges the same respondent,
Respondent X, sent Complainant B several unsolicited and inappropriate text messages anc
inappropriately touched Complainant B on the buttocks on a few occasions while out
socially with the same group in France. Respondent X exhibited similar behavior once back
on campus, seeking out Complainant B in their residence hall common room and grabbing
J2YLAFAYFYyG . Qa o6dzid201&8 é6AlGK2dz2i O2yaSyic
accelerates the inappropriate texting. Respondent X is now sending Complainant B nude

aasSt FASaowe wSalLRyRSyd - A3Iyz2NBa /2YLXLAYL
(i2dzOKAYy3s GSEGAY3 FyR GaSEGAY3IE [ 2YLIXFAYL
KSINAY3 Fozdzi /2YLXFAYLFY(d !'Qa F2N¥IE O2YL
O2YLE FAYd® /2YLEFAYlIyd . YSyidAazya GSEGNBY
L OGABAGASAE 6AGK GKS CNBYOK /ftdo &AyO0S wsa

the Title IX coordinator, reach out to Complainant A via email to discuss
supportive measures and ask that Complainant A speak with you.

12@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]%Jrgd material. Express permission to post this
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wASEs,

Scenario #1 ? Questions e

Scenario #1 Continued

ier 1 Should either of these formal complaints, or specific allegations =
contained therein, be dismissed under Title IX? Why or why not?
Would the dismissal, if any, be mandatory or discretionary under
Title IX?

1 If either of the formal complaints, or specific allegations contained
therein, should be dismissed under Title IX, who makes that
determination, how, and when?

1 If either of the complaints, or any allegations contained therein, are
dismissed under Title IX what, if anything, can the campus do to
address these incidents?

Neither Complainant A nor Complainant B notified the faculty me
who accompanied the group on the trip of the alleged misconduct
while out of the country.
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Scenario #2

Respondent and Complainant have notified you, the Title IX coordinator, of
following information regarding their advisors:

Respondent has designated L¥ert & wSaLR2y RSy (i Qs | Rgrazt
J2YLE FAYFYd KFa RS&AIYFGSR tINI 9yl |a
Per the requirements i 106.45(b)(5)(vi), after interviewing parties and witnesses
and gathering physical evidence, the Title IX investigator sends the initial collection
of evidence to Complainant, Respondent and their advisors. Respondent and
Complainant submit their responses to the evidence to the investigator within the
allotted 10day timeframe. The Title IX investigator then takes into account the
responses of both parties to the evidence and begins to draft the final investigative
report.

Five days later, the final investigative report is provided to both parties and their
advisors, with notice that the live hearing will take place 14 days later.

Scenario #2 Continued

Two days before the hearing, Complainant contacts you via email and states that

I2YLX FAYLYG KlEa KSENR vigliskn atdney Boiitatighti Qa |
would like to change their advisor to someone who is an attorney, but their preferétice,
Orney cannot make the hearing date with this little notice. Complainant asks for the
hearing to be pushed back four to five weeks to accommodate the schedale ©fney
J2YLE FAYFYd AYRAOFGSAE GKEG /2YLEFAYFYGE /
potential new advisorAttOmey = I £ £ F INBS (KK KSFIRAYy3I Ay
party with an attorney while Complainant does not have an attorney is fundamentally

unfair and inequitable Att Orneycalled your campus general counsel to discuss this

matter. Att Orneystates that not allowing the extension prevents Complainant from
GKFGAY3 Iy FROAE2NI 2F OK2A0S¢é NBLINBaSyd /
IX. Your campus general counsel is concerned there will be a lawsuit and/or Complainant
will contact the Department of Education if the request for an extension is not granted. As
the Title IX coordinator, you are concerned with this request for a four to five week
extension because this will cause the hearing to move into the period of final exams, right
before the conclusion of the fall semester.

12]@())NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%%gd material. Express permission to post this
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Scenario #2 ? Questions

T{K2dA R /2YLEFAYl yiQa NBIdS&aid =F2
why not? How would you arrive at a conclusion?

1 What in the new Title IX regulations, if anything, speaks to this issue?

1 How should advisors be officially designated as such, when and to
whom? How will you handle changes in advisorswag through a
grievance? Is this permitted?

1 How should the role of advisors be discussed in your campus policies
or in materials relating to preparing parties for a grievance process?

Special Issues Highlight
#9
Advisors

12?éNASPA/Hierophant Enterprises, IﬁQZl.Copyrib?&éd material. Express permission to post this
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Advisors

AHow should your policies address advisors?

Aln a Title IX grievance process recipients  must allow parties to
select advisors of the parties' choice, who may be, but need not
be, attorneys, while continuing to insist that any restrictions on
the active participation of advisors during the grievance process
must apply equally to both parties . wpsmmiederaiegistergovarzoz 105121 425
AWhat resources advisors be given?
A Copy of policies that address their participation in investigation interviews and
hearings?
A Copy of rules of decorum for a hearing?
AFERPA waiver?
ANon-disclosure agreement?
A Retaliation policy?

Closing Thoughts and
Questions

1223 1224
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Closing Thoughts A Remindery
ATuning
. " All Title IX personnel should serve in their roles impartially.
AMultiple Legal Authorities
. . All Title IX personnel should avoid
AlLooking around corners.j
) ) Aprejudgment of facts
AlPolicy should reflect practice o
policy.ij Aprejudice
Aconfiicts of interest
Abias
Asex stereotypes

12%)SNASPA/Hierophant Enterprises, IﬂQZl.Copyrié%%gd material. Express permission to post this
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Future Live Sessions

ALIVE SESSIOnitle IX Grievance Procedures/Sexual Misconduct Procedt
AOctober 3 (Tueg 1:00¢ 4:30 pm ET T h an k yo u !
ALIVE SESSIOnitle 1X Investigations
A October T (Thurg 1:00¢ 4:30 pm ET
AAIl module assessments must be completeddayober 15! .
Questions?
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s Live Sessi

& NASPA.

Student Affairs Administrators
in Higher Education

LIVE SESSIONTtie IX
Grievance Procedures/Sexual S8 4 ‘
( TITLE

WASA4

TRACK 1z Title IX Coordinators
TRACK 2z Title IX Decision -Makers and Student
Conduct Administrators

Misconduct Procedures j

-A
October 5, 2021 \

AN
Peter Lake , Professor of Law, Charles A. Dana Chair, and N o '(\Q
Director of the Center for Excellence in Higher Education G CcgR

Law and Policy, Stetson University College of Law
Dr. Jennifer R. Hammat, Dean of Students
University of Southern Indiana

w

<
/O
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we hope to

AHighlight of Select Issues (~100 minutes)
ATabletop Exercises in Breakout Groups (45 minutes)
ADiscuss Tabletop Exercises in the Larger Group (~45 minutes)
AOpen time for Questions (~20 minutes)
APlease send questions in a message directly to Jennifer Hammat.
AWe will not read your name.

AWwe will stay slightly past the end time if needed to answer questions but if
you need to leave at the exact ending

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.

Definitive Answers vs. Choice
Points

12%‘NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%%gd material. Express permission to post this
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Withdrawal of Prior Guidance

Many guidance documents were rescinded on 8/26/2020,

including:

Adanuary 2001 Revised Sexual H: nent Guidance:
Harassment of Students by School Employees, Other Students
or Third Parties

AApril 2015 resources for Title 1X Coordinators, including the
Dear Colleague Letter, and the Title IX Resource Guide

ASeptember 2017 Q&A on Campus Sexual Misconduct

ASee3 Rescinded Policy Guidancej Of

U.S. Department of Education

12@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyrib%%éld material. Express permission to post this

Special Issues Highlight #1
Relationships of Decision -
Makers to Other Title IX
Operatives

material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities

of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

AS

Title IX Coordinator & A Decision -Maker | "|Tx“

Nothing in the final regulations prevents Title IX Coordinators
from offering recommendations regarding responsibility to the
decision-maker for consideration , but the final regulations
require the ultimate determination regarding responsibility to
be reached by an individual (i.e., the decisionmaker) who did
not participate in the case as an investigator or Title IX
Coordinator.

Programs or Acties Recef
30026 (May 19,2070) (inal
202005-19/pa1202010512.

Should the Title IX coordinator offer recommendations on responsibility?

1235

Title IX Investigator

& A Decision -Maker, ;.
& X L:

The Department emphasizes that the decision — -maker must not
only be a separate person from any investigator, but the

decision -maker is under an obligation to objectively evaluate

all relevant evidence both inculpatory and exculpatory, and

must therefore  independently reach a determination regarding
responsibility without giving deference to the investigative

report. Id. at 30314 (emphasis added)

Should the investigator be called as a first witness routinely?

1236
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Special Issues Highlight
#2
Revisiting Consent

Consent

[T]he Assistant Secretary will not require
recipients to adopt a particular definition of
consent with respect to sexual assault.

You should be well -versed on the definition of consent
contained within your specific campus policies. Address
specific issues of consent related to the new definition of
sexual harassment.

12%ZNASPA/Hierophant Enterprises, IﬂQZl.Copyrié%%gd material. Express permission to post this
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Consent

Consent

The Department believes that the definition of what constitutes
consent for purposes of sexual as
educational community is a matter best left to the discretion of

recipients, many of whom are under State law requirements to

apply particular definitions of consent for purposes of campus

sexual misconduct policies.

Id. at 30124

The third prong of the  § 106.30 definition of sexual harassment

i ncludes U&sexual assaul tAN as u:
1092(f)(6)(A)(v), which, in turn,
Reporting Program (FBI UCR) and includes forcible and

nonforcible sex offenses such as rape, fondlling, and statutory

rape which contain el ements of Ut
victim AA

Id. at 30124.
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Consent

The Department agrees that recipients ~ must clearly define consent and

must apply that definition consistently, including as between men and

women and as between the complainant and respondent in a

particular Title IX grievance process because to do otherwise would

indicate bias for or against complainants or respondents generally, or

for or against an individual complainant or respondent, in

contravention of§106. 45(b) (1) (i ii ), and coul ¢
of a compl ainant AA or Ut rsdesys@mpnt of
recognizes may constitute sex discrimination in violation of Title IX.

1d. at 30125 (emphasis added).

1241

Consent

Regardl/ ess of how a recipientAs p
assault purposes, the burden of proof and the burden of

collecting evidence sufficient to reach a determination

regarding responsibility, rest on the recipient under §

106.45(b)(5)(7). The final regulations do not permit the recipient

to shift that burden to a respondent to prove consent, and do

not permit the recipient to shift that burden to a complainant

to prove absence of consent.

1d. at 30125 (emphasis added).
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Consent Elements to Consider

AElements

The final reguiations require Title X Coordinators, Aconsent is a vgluptary ag.reement to engage in sexual activity;
Asomeone who is incapacitated cannot consent;

/ﬂVESﬂg&fﬂfS H'E‘CISIDI?”H/(EI‘S, aﬂdaﬂy person who facilitates A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,

an informal resolution, to be trained on how to conauct an or because of an intellectual or other disability that prevents the student from having
the capacity to give consent)

investigation and grievance process,  this would include how to A ) §
. o R past consent does not imply future consent;
apply definitions used by the recipient with respect to consent Asilence or an absence of resistance does not imply consent;
(or the absence or negation of consent) consistently, A consent to engage in sexual activity with one person does not imply consent
impartially, and in accordance with the other provisions of ~ § to engage in sexual activity with another;
A consent can be withdrawn at any time; and
106.45. /d. at 30125 (emphasis added).

Acoercion, force, or threat of either invalidates consent.

Role, if any, of affirmative consent? REMEMBER: State laws.

12%’NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%%gd material. Express permission to post this
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Addressing Sexual Assaults Out'i
Obligations Under Title IX '1 “lrxu Ju

Nothing in the final regulations  precludes a recipient from applying the § 106.45
grievance process to address sexual assaults that the recipient is not required to
address under Title IX. Id. at 30065 (emphasis added).

[A] recipient may choose toaddress conduct outside of or no

SpeC|a| ISSueS ngh“ght #3 program or evemthaugh\itletXsooes not require a recipient to do so.
. . . Id. at 30091 (emphasis added).
Re VI SI tln g 3 Tu [EJven if alleged sexual haarasse:pea:sta edid no

program or activity,  dismissal of a formal complaint for Title IX purposes does
not preclude the recipient from addressing that alleged sexual harassment under
the recipientAs oReapientsomyealsaochoose tomrotidec t .
ipporti to any inant, of whether the alleged
sexual harassment is covered under Title IX.
1d. at 30093 (emphasis added).

Tuning? Traps?
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INosexual Harassment Se X*-"‘""-’« D Conduct That Does Not Meet Sexual Harassment
o T - Definition L
... §106.45 applies to formal complaints alleging sexual — Al l egations of conduct that do not meeb th
harassment under Title 1X, but not to complaints alleging sex 106. 30 may be addressed by the recipient u
code of condluct . . . 1d at30095.

discrimination that does not constitute sexual harassment

. . . Recipients may continue to address harassing conaduct that does not meet the §
(Inoaxual harassment sex discrimi 106. 30 definition of sexwual harassment, as
non -sexual harassment sex discrimination may be filed with a change to § 106.45(b)(3)(i) to clarify that dismissal of a formal complaint because
reci p/ ent Ns Titl e 44X Coordi nator the allegations do not meet the Title IX definition of sexual harassment, does not

preclude a recipient from addressing the alleged misconduct under other provisions
of the recipientAs lbaw3a03788(erpmsisadfed.conduct .

Similarly, nothing in these final regulations prevents a recipient from addressing

conduct that is outside the DepartmentAs

sexual harassment occurring outside the r

or occurring against a person who is not located in the United States. [, .
1d. at 30038 n.108 (emphasis added). Tuning? Traps

and equitablej grievance procedur
and publish pursuantto  § 106.8(c).

Id. at 30095.
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2021 Q&A

§ 1 0 6 . 4 5 ma y not b e C | A Question #7 fi Addressing Conduct that Does Not Meet Definition
. ] ) of Sexual Harassment
... by processing sexual harassment complaints under non -Title IX . X .
provisions of a recipientAs code of co A Yes. . .. A school has discretion to respond appropriately to reports of
harass mesda630 constitutes the conduct that these final sexual misconduct that do not fit within the scope of conduct covered
Jati i ing Title 1X, Minere a formal by the Title IX grievance process.
, Imp g .
complaint alleges conduct that meets ¢t et Educaton, O Co s usionsard mnves e T X

harassment, f a reci pi§@awygs. must compl y w

Id. at 30095.

12L&())NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%?gd material. Express permission to post this
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3Mitigation of Traufma

The De nent agrees with that the truth -seeking function of

) . B jon can be je while mitigating any re -traumatization of
complainants because under the final regulations:
Spec I al I Ssu es H I g h I I g ht 1 A Crossexamination is only conducted by party advisors and not directly or personally by the
# 4 parties themselves;
Aupon any partyAs request t hesamimationjmustoctuiwite he a
1141 H the parties in separate rooms;
ReVISItIng AdVISorS and Aquestions about a complainantAs prior sexual
H - exceptions;
CI‘OSS 'Examlnatlon Aa partyAs medical or psychological records c

A recipients are instructed that only relevant questions must be answered and the decisiaker
must determine relevance prior to a party or witness answering a cressamination question;
and

A recipi can oversee cr ination in a manner that avoids aggressive, abusive
questioning of any party or witness.

30313 (intema citations omitted, bullets added).
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Purpose is not to Humiliate or Berate A 3JCroesxsami nati onj
e X .7
[Tlhe essential function of cross — -examination is not to The Department disagrees that cross  -examination places a victim (or any
embarrass, blame, humiliate, or emotionally berate a party, party or witness) &&on trialAA woss-cons
but rather to ask questions that examination properly conducted simply constitutes a procedure by which

each party and witness answers questi
perspectve / n an effort to advance the aski
Id. at 30315 (emphasis added).

order to give the decisionmaker the fullest view possible of the
evidence relevart to the allegations at issue.

[Clonducting cross-examination consists simply of posing questions
/d. at 30319, intended to advance the asking partyAs
specific allegations at issue; no legal or other training or expertise can or
should be required to ask factual questions in the context of a Title IX
grievance process. Id. at 30319 (emphasis added).
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Respectful Questioning

The Department acknowledges that predictions of harsh, aggressive,
victim -blaming cross -examination may dissuade complainants from
Before a complainant, respondent, or witness answers pursuing a formal complaint out of fear of undergoing questioning

L . . that could be perceived as an interrogation. However, recipients
a cross-examination question, the decision -maker must retain discretion under the final r
first determine whether the question is relevant and community about what cross - -examination auring a Title IX grievance
. L . process will look like, including developing rules and practices (that
explain to the part yeXaminatiohv i s apply equally to both parties) to oversee cross — -examination to
guestions any decision to exclude a question as not ensure that questioning is relevant, respectful, and non -abusive.
relevant.

Id. at 30316.
/d. at 30331 (emphasis added) .
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st

Advisors as Cross -Examiners L

Abusive Questioning Should Not be Tolerated

[Wihere the substance of a question is relevant, but the manner" 4f a partyAs advisor of choic e ¢

in which an advisor attempts to ask the question is harassing, rules of decorum (for example, by insisting on yelling at the

intimidating, or abusive (for example, the advisor yells, other party), the recipient may require the party to use a

screams, or physically Y8l eans i different advisor. Similarly, if an advisor that the recipient

space), the recipient may appropriately, evenhandedly enforce provi des refuses to comply with a
rules of decorum that require relevant questions to be asked in the recipient may provide that party with a different advisor to

a respectful, non -abusive manner. conaduct cross -examination on behalf of that party.

/d. at 30331 (emphasis added).

Id. at 30320.
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Assigned Advisor |x Firing an Advisor

The assigned advisor is not requi A party cannot YHfireAA an ahkusi §he:

version of events is accurate, but the assigned advisor still must the correctly asserts that the assigned advisor is refusing to
conalct cross -examination on behalf of the party. YHconduekamiaasion on the partyAs b

Is obligated to provide the party an advisor to perform that function,

whether that means counseling the assigned advisor to perform that

role, or stopping the hearing to assign a different advisor .If a party

to whom the recipient assigns an advisor refuses to work with the

advisor when the advisor is willing to conduct cross -examination on

the partyAs behalf, then for reasoi
no right of self -representation with respect to conducting cross -
examination, and that party would not be able to pose any cross -
examination questions. /d. at 30342 (emphasis added)
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Advisors May Conduct 3 Diye¢ Cannot Impose Training on Advisors

[RJecipients may notimpose training or competency
assessments on advisors of choice selected by parties , but
nothing in the final requiations prevents a recipient from
training and assessing the competency of __its own employees
whom the recipient may desire to appoint as party advisors .

/d at 30342 (emphasis added).

Whether advisors also may  conduct direct examination is left to
a reci pi en t(thaghdny siein thistregasdmust
apply equally to both parties).

Id. at 30342 (emphasis added).

12%‘NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

July 2021 Q&A

A Crossexamination
AQuestion#39! i | fA@S KSFENAy3Is aSk OK LI NI
ask the other party and any witnesses all relevant questions and falow
jdzSatirzyas AyOftdRAYy3 (Kz2asS OKIffSy3
this process of questioning as Cr&®MINAtioN oep ot educaton. offcefor i Rigrsestons and Answerson he
Tite IX Rgulasons on Sesual Haraseily 2020, 2121

A Question#48 ¢ KS LINBI Yot S &l 28a-S&EKNAYLFYARRE
EFGAEFASR 6KSNB (GKS ROAA2NI LR&aSE |
Ly Faar3dySR FROAEA2NI O2dA R NBtlF& | LI
6AlySaadé ¢ KadzdsBecdndaNdschdolcotldiingk the role of
advisors to relaying questions drafted by their partyezs empnasi sase

Special Issues Highlight #5
Creating a Hearing Agenda
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wASEs,

A Sample Outline Of A Hearing Agenda e

§ 106.45(b)(1)(iv)

Start of Hearing, Introduction, Rules of Decorum, Technology specifics, etc.
Opening Statements (if allowegime limit?)

(i) Include a presumption that the respondent is not A Opening Statement by Complainant REMEMBER:

responsible for the alleged conduct until a determination A Opening Statementby Respondent Decisiormakers
. R ) Questioning by DecisieMaker(s) must be trained

regarding responsibility is made at the conclusion of the A Questioning of Investigator (if required) on technology

A Questioning of Complainant

grievance process, A Questioning of Respondent used .m a
A Questioning of Witnesses hearing.
Hearing Break (for parties to finalize their cresamination questiorss time limit?) Schools must
Crc ination (and Di ination, if allowed) create an audio
Al2YLXFAYFy(iQa ROAA2NI [ dSatArzya (KS wsaudioyiBdari
AwSa Lk yadsyri the C and any recording, or
Decis (s) ask any followp quest transcript, of any
Closing Statements (if allowedrime limit?) live hearing

A Closing Statement by Complainant
(emphasis added) A Closing Statement by Respondent
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Under this provision a recipient may, for instance, adopt rules
that instruct party advisors to conaduct questioning in a
respectful, non -abusive manner, decide whether the parties
may offer opening or closing statements, specify a process for
making objections to the relevance of questions and evidence,
place reasonable time limitations on a hearing, and so forth.

Programs or Actv
30026 (May

2
20200519/pa2020-105

Special Issues Highlight #6
Non Appearance of Parties
and Witnesses/
Unwillingness to Submit to
Cross -Examination
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No Subpoena Power Over Witnesses

The Department understand's that complainants (and
respondents) often will not have control over whether witnesses

appear and are cross -examined, because neither the recipient
nor the parties have subpoena power to compel appeararnce of

witnesses. . . . Where a witness cannot or will not appear and
becross-exami ned, that personAs

on by the decision -maker. . .

RECONSIDER! In light of new Dept. of

/d. at 30348,

Education interpretations and clarifications.

state

Non Submission to Cross  -examination : m

The prohibition on reliance on UUs e
statements made during the hearing, but also to any statement of the

party or witness who does not submit to cross -exami nation. vYS,
has its ordinary meaning, but would not include evidence (such as videos)

that do not constitute a personAs inte
the extent that such evidence does not
Thus, police reports, SANE reports, medical reports, and other documents

and records may not be relied on to the extent that they contain the

statements of a party or witness who has not submitted to cross

examination. 1d. at 30349,

RECONSIDER! In light of new Dept. of Education interpretations
and clarifications.
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Non Submission to Cross -e x a mi

While documentary evidence such as police reports or hospital records

may have been gathered during investigation and, if directly related to the

allegations inspected and reviewed by the parties, and fo the extent they
are relevant, summarized in the investigative report, the hearing is the

partiesA first opport un-nakgrabbuwthear gue t o
credibility and implications of such evidence. Probing the credibility and

reliability of ts asserted by wil contained in such evidence

requires the parties to have the opportunity to cross

-examine the

making the 1S. 1d. at 30349

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.

1271

ions omitted).

e . . e,
Non Submissionto Cross -ex ami nat i o rimf‘c
)

If parties do not testify about their own statement and submit to cross

examination, the decision -maker will not have the appropriate context for the
Statement, which is why the decision -ma k er cannot consi der
statements. This provision requires a
exami nati onAA to avoid exclusion of th
statements does not apply to a party o
posed by the decision -maker. If a party or witness refuses to respond to a
decision-ma ker Ns quest i o-makerisnotpescludeel trom selyimgn

on that party or Widé303@ @énaligtonsdnited).l € me nt s .

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.
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RSP,
Non Submissionto Cross -ex ami nat i o ﬁlﬁf'.
& X

This is because cross -examination (which diiffers from questions posed

by a neutral fact -finder) constitutes a unique opportunity for parties to

present a decision -ma ker wi th the partyAs own

evi dence. This adversarial testing

statements sufficiently reliable for consideration and fair for

consideration by the decision -maker, in the context of a Title IX

adjudication often overseen by laypersons rather than judges and

lacking comprehensive rules of evidence that otherwise might

determine reliability without cross -examination.

/d. at 30349 (internal citations omitted).
RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.

Non Submissionto Cross -exami nat i o ﬁm; Ci
& N

[Wihere a party or witness does not appear at a live hearing or

refuses to answer cross -examination questions, the decision  -maker
must disregard statements of that party or witness but must reach a
determination without drawing any inferences about the

determination regarding responsibility based on the party or

wi tnessAs failure or refusal to app
example, where a complainant refuses to answer cross -examination
questions but video evidence exists showing the underlying incident,

a decision -maker may still consider the available evidence and make

a determination. i at303zs.

RECONSIDER! In light of new Dept. of

Education interpretations and clarifications.
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Non -Appearance of Party/Advisor

[ A] partyAs advi sor may-eapnaoa ar
even when the party whom they are advising does not appear.

Similarly, wher e one party does not apj
advisor of choice does not appear, a recipient -provided advisor
muststillcross-ex ami ne the other, appear
of AA tappearingpanty, resulting in consideration of the
appearing partyumstthsmoma tagonpeenatrsi ng p
statements  (without any inference being drawn based on the

10N -apPPearance). 1. azosss.

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.

Where a Complainant Does Not Appear e

st

In cases where a complainant files a formal complaint, and

then does not appear or  refuses to be cross -examined at the
hearing, this provision excludes
Including allegations in a formal complaint.

/d. at 30347.

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.
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=

Where a Respondent Does Not Appear

[EJven where a respondent fails to appear for a hearing, the
decision -maker may still consider the relevant evidence
(excluding statements of the nonappearing party) and reach a
determination regarding responsibility, though the final
regul ations do not refer to this
decision -maker does proceed o reach a determination, no
Inferences about the determination regarding responsibility
may be drawn based on the nonappearance of a party.

/d. at 30349,
RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.

1277

Where No Party Appears

[E]Jven if no party appears for the live hearing such that no
partyANs statements can b-makergtlisi ed
still possible to reach a determination regarding responsibility
where non -statement evidence has been gathered and
presented fo the decisionmaker.

/d. at 30361.

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.
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JRemaining Evi

§106.45(b)(6)(i) includes language that diirects a decision  -maker to reach the

inatic i sponsibility based on the evidence remaining even if a

party or witness refuses to undergo cross  -examination, so that even though the
refusing partyAs statement c a+makerinaybeachc ons i
a ination based on the ing evidence so long as no inference is

drawn based on the party or witnessAs abse
answer cross -examination (or other) questions. Thus, even if a party chooses not

to appear at the hearing or answer cross — -examination questions (whether out of
concern about the partyAs position in a cc

crimi nal proceeding, or for any other reas
hearing or refusal to answer questions does not affect the determination
i jlity in the Title IX grie process. /d. at 30322.

RECONSIDER! In light of new Dept. of
Education interpretations and clarifications.

JRemaining Evi denceﬁi-fir;?‘__

[4]f the case does not depend on pa
rather on other evidence (e.g., video evidence that does not consist

of HYUYstatementsAAN or to the -extent
statement evidence) the decision  -maker can still consider that other

evidence and reach a determination, and must do so without

adrawing any inference about the determination based on lack of

party or witness testimony. This result thus comports with the Sixth

Circui t As rati on a leeamination s mastmeedediin t ¢ r
cases that involve the need to evaluate credibility of parties as

opposed to evaluation of non  -statement evidence. /0. at 30328,
RECONSIDER! In light of new Dept. of

Education interpretations and clarifications.
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Victim Rights Law Center et al. v. Cardona m: ,
The court vacated the part of 34 C.F.R. § 106.45(b)(6)(i) that prohibits =

a decision-maker from relying on statements that are not subject to
cross-examination during the hearing: 3 a party or witness does not
submit to cross -examination at the live hearing, the decision -
maker(s) must not rely on any statement of that party or witness in
reaching a determinati on Plagmtedi ng
that all other provisions in the 2020 amendments, including all other
parts of 34 C.F.R.§ 106.45(b)(6)(i), remain in effect. The affected
provision at 34 C.F.R. § 106.45(b)(6)(i) is only applicable to
postsecondary institutions and does not apply to elementary or
secondary schools, which are not required to provide for a live
hearing with cross -examination.

S. Dept.of Education, Offce for Cvl Righester re Victim
Rights Law Center et al v. Cardghag. 24, 2021) a 1.

Victim Rights Law Center et al. v. Cardona m: ,

4n accordance with the courtAs orte
immediately cease enforcement of the part of $§106.45(b)(6)(7)

regarding the prohibition against statements not subject to cross -
examination. Postsecondary institutions are no longer subject to this

portion of the provision.

In practical terms, a decision _-maker at a postsecondary institution
may now consider statements made by parties or witnesses that are
otherwise permitted under the requiations, even if those parties or
witnesses do not participate in cross __-examination at the live
hearing, in reaching a determination regarding responsibility in a
Title IX grievance process.

o
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Victim Rights Law Center et al. v. Cardona m: ,

For example, a decision -maker at a postsecondary institution may
now consider statements made by the parties and witnesses auring

the investigation, emails or text exchanges between the parties

leadling up fo the alleged sexual harassment, and statements about

the all eged sexual harassment that
rules, regardless of whether the parties or witnesses submit to cross -
examination at the live hearing. A decision -maker at a

postsecondary institution — may also consider police reports, Sexual
Assault Nurse Examiner documents, medical reports, and other

docurments even if those documents contain statements of a party

or witness who Is not cross _-examined at the live hearing .

ld.at12.
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Special Issues Highlight #7
Using Evidence to Make a
Determination of
Responsible/Not
Responsible and Burden of

Proof
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§ 106.45(b)(7)

Requires a decision-maker who /s not the same person as the Title "
IX Coordinator or the investigator ~ to reach a determination
regarding responsibility by applying the standard of evidence the
recipient has designated in the
for use in all formal complaints of sexual harassment (which must

be either the preponderance of the evidence standard or the clear
and convincing evidence standard) . . .

§ 106.45(b)(1)(ii)

(i) Reguire an objective evaluation of all relevant evidence ?
Including both inculpatory and exculpatory evidence ? and

provide that  credibility determinations may not be based on

a personAs status as a comp,l ai n¢

uuuuuuu

(emphasis added)
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Recipient Bears the Burden of Gathering Evidence Burden of Proof

M Aa GKS NBOALASYGQa odzN Whether the evidence gathered and presented by the recipient
evidence and presentsb that the decisiormaker can (e, gathered by the invesigator and with respect (o relevant

. L . evidence, summarized in an investigative report) does or does
determine whether the recipient (not either party) has not meet the burden of proof, th
shown that the weight of the evidence reaches or falls same: To respond to the determination regarding responsibility

short of the standard of evidencselected by the by complying with § 10@.45 (ilncluding effective!y implemlenting
. . . . remedies for the complainant if the respondent is determined

recipient for making determinations. o be responsible).

Id. at 30292 (emphasis added). /d. 30291 (emphasis added).
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Standard of Evidence 7 Clear and Convincing

Using gpreponderance of the evidence standardnd considering relevt AEvidence indlcating that the thing to be proved is highly
definitions in the policy, the hearing panel weighs the evidence to é’:ffi?/e orreasonably certain. - eryan a. cardner. slackns Lav
determine whether the respondent violated the policy.
50.01% likelihood or 50% and a feather
Which side do you fall on?

ACertain facts must be proved by clear and convincing
evidence, which is a higher burden of proof. This means the
party must persuade you that it is highly probable that the

The greater weight of the evidence, not necessarily established by the fact is true. CACI No. 201. More Likely True ? Clear and Convincing Proof

greater number of witnesses testifying to a fact but by evidence that has th e

most convincing force, superior evidentiary weight that, though not

sufficient to free the mind wholly from all reasoanble doubt, is still sufficient

to incline a mind to one side of the issue rather than the other.

ONEFY ! ® DFNRYSNE . €1,037Ra [+F6 5A00GA
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Recipients May Train Beyond Relevance

Training Beyond Relevance Is Not Required

[TIhe § 106.45 grievance process does not prescribe rules goverlng
how admissible, relevant evidence must be evaluated for weight or
ONBRAOATE AGE 0 &-maker ikl GesipidhtStius e RS O

Unlike court trials where often the trier of fact consists of a jury of layperson S
untrained in evidentiary matters, the final regulations require decisiakers to be
trained in how to conduct a grievance process and how to serve impartially, and
specifically including training in how to determine what questions and evidence are

relevant. The fact that decisiemakers in a Title IX grievance process must be discretion to_ adqpt and apply rules in that regard, so Iong_as such rules
trained to perform that role means thaie same weltrained decisionmaker will do not conflict withg 106.45 and apply equally to both partiesatsozes.
determine the weight or credibility to be given to each piece of evidence, and the [1]f a recipient trains Title IX personnel to evaluate, credit, or assign

training required under§ 106.45(b)(1)(iiijallows recipients flexibility to include . . . o
substantive training about how to assign weight or credibility to certain types or Wejght to Eyees oj rvelevant, adJm|SSAlble ewfj%nce’ thatAtOpI-({: WIHV be .
categories of evidenceso long as any such training promotes impartiality and NEFE SOUSR Ay UKS NBOALR BapkbsQa U NI
treats complainants and respondents equally.

Id.at 30337 (emphasis added).
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Rules on Weight of Evidence I Weighing Evidence
A recipient may, for example, adopt a rule regarding the weight . Thus, for example, where a crogxamination question or piece of .
or credibility (but not the admissibility) that a decision -maker SOARSYOS Aa NBtSQOIyds o6dzi O2yOSN
shoul d assign to evidence of a pa acts, under the final regulations the decisienaker cannot exclude or
such a rule applied equally to the prior bad acts of refuse to consider the relevant evidence, bmgy proceed to
complainants and the prior bad acts of respondents. objectively evaluate that relevant evidence by analyzing whether that
evidence warrants a high or low level of weight or credibility, so long
1d. at 30294, Fda GKS RSOA3A2YYLF]1SNRE SOl dzk GA2

for instance, automatically assigning higher weight to exculpatory
character evidence than to inculpatory character evidence.

Id. at 30337 (emphasis added).
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WhSey

Second -Guessing from OCR on Weight? - e

Credibility/Demeanor and Trauma

While the Department will enforce these final regulations to For the Sa_”l’g /5'}3_50'75 that judging i/’edtll?”/'g:O/efy on de”’é‘aﬂo%a

o ; : presents risks of inaccuracy generally, the Department cautions that
ensurethf':-ztrec:/,‘t)/entscomp/ymththe' . §106.45g'r/e|/ancje judging credibility based on a comp
process, including accurately determining whether evidence is / ens of whether observed demeanor i ¢
relevant, the Department notes that $§106.44(b)(2) assures similar risks of inaccuracy. The Department reiterates that while
assessing demeanor is one part of judging credibility, other factors

recipierts tha, when enfotv/nlg these final regu/at/o.ns, the are consistency, plausibility, and reliability. Real  -time cross -
Department will refrain from sec examination presents an opportunity for parties and decision
determination regarding responsibility based solely on whether makers (o test and evaluate credibility based on all these factors.

the Department would have weighed the evidence differently.

1d. at 30337 (interal citation omitted, emphasis added)

/d. at 30356 (internal citation omitted)
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Evidence -From Relevance to Probativeness

AWeigh the impact of physical evidence. Consider role of photographic and
videographic evidence.

Awalk throughs?

AWeigh the testimony of each party and witness
A Believability/Credibility

A [Clrdibilty determinations ave ot based solely o observing demeanor, bt aiso are based on other factors (e.g Spec i al Issues H i g hli g ht #8
specific details, inherent plausibility, internal A 2 >
ARelabiity Written Determination

ABias/Unterest in the outcome/ J3Prejudicialj
A Persuasiveness

A Consistency

A Opinion/Fact/Expert testimony

A3Judicial Noticej

A Weigh all the evidence: cot j before jt 1t ? avoid confirmation bias
A Combat sex stereotypes

A No improper inferences: ex. Refusal to testify.

12%NASPA/Hierophant Enterprises, IﬂQZl.Copyrié%?gd material. Express permission to post this
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Written Determination Regarding

§ 106.45(b)(7)

Requires a decision -maker who is not the same person as the Tide IX = The written determination must include 2
Coordinator or the investigator to reach a determination regarding A deﬁ”éd I_”' §%2’7ﬁ3‘0_ ions potenti ituting sexual as
responsibility by applying the standard of evidence the recipient has o

10 B by PPy g . . p . (B) A description of the procedural steps taken from the recejpt of the formal complaint
designated in the recipientAs grie: through the determination, including any otifications (o the parties, interviews wi
formal complaints of sexual harassment (which must be either the parties and witnesses, site visits, methods used to gather other eviderce, and

hearings held:
(C) Findings of fact supporting the determination;
(D) Conclusions regarding the application of the

outcome (E) A statement of, and rationale for the Iesu/t as to each allegation, including a
. ination regarding jplinary sanctions the recipient
imposes on the respondent, and vmezher mmed/es designed to restore or preserve

preponderance of the evidence standard or the clear and convincing
evidence standard) , and the recipient must simultaneously send the
parties a written determination explaining the reasons for the

4. 3t 30054 (emphasis added). equal access to the recipientAs education pr

recipient to the complainant; and
(F) The recipientAs procedures and permi ssible b
respondent to appea. §106.45(b)(7)(i) (&)

12%gNASPA/Hierophant Enterprises, IﬁﬂZl.Copyribﬁ?Qd material. Express permission to post this
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IRAC: Basic content of a report e Potential Outcomes
Alssue(s)/Procedural Posture = AResponsible
ARule (Policies/Allegations) ANot Responsible
AAnalysis (Rationales) APush? (Burden of proof)

AConcIusion(s) A The final regulations require the burden of proof to remain on the recipient, and the recipient must reach a
of against the evidence meets the applicable standard of evidence
1d.at 3026061 (emphasis added).
A Consider the Jameis Winston incident at FSU. JusticNRA y3 G 6NB 1S GKI G 620K aA
aGNBy3aika FyR ¢S5 1ySaasas oddi KS RAR y26( FAYR (K:
Yh sum, the preponderance of the evidence has not shown that you are responsible for any of the charged
Gr2tlGA2ya 2F (GKS [ RRESEDn rlink: MeFohiyh Bec diNRI4] S D& 9{thbx

AAdmission of Responsibility?

ARemedies/Sanctions
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REMEMBER: No premature dismissal of a formal complaint based on"B#fftien
of proof (which is different than the three mandatory dismissal standgrds
alleged conduct does not meet the definition of sexual harassment, did not
200dzNJ Ay (KS NBOALASY(GQa SRdzOFGAz2y
against a person in the United States.)

[A] recipient should not apply a discretionary dismissal in situations where the
recipient does not know whether it can meet the burden of proof ugder
106.45(b)(5)()5 SOAaA2ya |l o62dzi 6KSGKSNI GKS NI
been carried must be made in accordance wi8106.45(b)(6)(7)  not
prematurely made by persons other than the decisioraker, without
following those adjudication and written determination requirements.

Id. at 30290 (emphasis added).

Special Issues Highlight #9
Supportive Measures,
Sanctions and Remedies
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8 106.45(b)(7)(iv)

(iv) The Title IX Coordinator is responsible for effective
implementation of any remedies.

ARemedies

ASanctions

AContinuation of Supportive Measures

Special Issues Highlight #10
Revisiting Appeals
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§ 106.45(b)(8)(i)

§106.45(b)(8)()(A -C)

(8) Appeals.

(1) A recipient must offer both parties an appeal from a

determi nation regarding responsi b
dismissal of a formal complaint or any allegations therein, on

the following bases:

1307

(A) Procedural irreguilarity that affected the outcome of the matter;

(B) New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision  -maker(s) had
a confiict of interest or bias for or against complainants or

respondents generally or the individual complainant or respondent

that affected the outcome of the matter.

Three required standards for appeal. You may have other
standards, but they must apply equitably and equally.
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§ 106.45(b)(8)(ii) __ § 106.45(b)(8)(ii)(A -F)

(i§) A recipient may offer an appeal equally to both parties on = (i) As to all appeals, the recipient must:
additional bases. (A) Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;
(B) Ensure that the decision -maker(s) for the appeal is not the same
person as the decision -maker(s) that reached the determination regarding
responsibility or dismissal, the investigator(s), or the Title 1X Coordinator;
(C) Ensure that the decision -maker(s) for the appeal complies with the
set forth in p wh (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written
Sstatement in support of, or challenging, the outcome;
(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and
(F) Provide the written decision simultaneously to both parties.

13%())NASPA/Hierophant Enterprises, IﬂQZl.CopyriéﬁJfgd material. Express permission to post this
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Points on Appeals

Awnhat choices do we need to make?
AWho should decide appeals and what training do they need?
AHow many appellate officers do we need?
AWhat are the procedures for appeals?
AHow do appellate officers arrive at a determination?
Awhat Jadditional basesj could exist

Tabletop Exercises and
Breakout Groups

13@NASPA/Hierophant Enterprises, IﬁﬂZl.CopyribﬁJréd material. Express permission to post this
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Breakout Groups ¢ |x / Scenario #1

AYou will be placed into a random breakout group with about 4 6 1./ ' YAOSNEAGE QA LIRfAOASE &l .

other people. , , , _ iKS aKSFNAy3 2FFAOSNE (2 woYlyl 3

A Please send a chat message to Jill Dunlap if you need to be placed in the group with . . . . .
closed-captioning. and to assist the hearing panel. The hearing officer is empowered to

ADiscuss the scenarios that were previously emailed. S y¥2 NDS Ndzt Sa 27 RSO2NMzY & 6S¢tt
APlease spend about 45 minutes discussing the scenarios as a group. GKFrG GKS ¢AdES L. /212 INQMJVQ' (t28WNJ &l A
APlease share how you plan to address these issues on your campus. University policies, the decisienaking function is entrusted to a panel

This is a time to learn from each other! consisting of three individuals trained as Title IX decisiakers two
AWe will come back together as a group and Peter & Jennifer will go faculty members, and one student who is selected from a pool of

over the scenarios. available and appropriately trained student Title IX decisiakers.

ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.
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Scenario #1 ? Questions

T/by F ¢AGES L. O22NRAYFG2NI 08t
decisionmaker(s)? Is there anything in the new Title IX regulations
that prevents this? Is this a desirable or problematic approach?

T K, Slas rhake 23 Gxdaamye 27 Special Issues Highlight #11
a a |ad e 2 - U 3 . .
approach? DeSIgnatlon of

1 Is there anything in the new regulations that prevents students from
serving on a hearing panel? Will your campus allow students to
serve on hearing panels as decisioakers? Why or why not?

JHearing Office
JDeci Makmer s i

l3]@§NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁjfgd material. Express permission to post this
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Hearing Officers e Decision -Makers
AShould you designate a separate hearing officer who is not AWho are appropriate decision -makers?
a decision -maker? AFaculty, staff, students?
Awith respect to the roles of a hearing officer and decisionmaker, the final A [T]he final regulations do not preclude a recipient from allowing student leaders to
" o ) ) N ! i serve in Title IX roles so long as the recipient can meet all requirement 106.45
regulations leave recipients discretion to decide whether to have a hearing and these final regulations, and leaves
officer (presumably to oversee or conduct a hearing) separate and apart what circumstances, if any, a recipient wants to involve student leaders in Title IX
from a decisionmaker, and the final regulations do not prevent the same oles. | ld.at30253 .
individual serving in both roles. Id.at 30372. Aoutside decision-maker s or Jadjudicatorsj?
X X A§106.8(a) specifies that the Title U4X Coc
AWhat is their role? and authorized by the recipient to coordi
X . Title IX obligati No such requi of status applies to, for instance,
AWho should take this position? serving as a decisiomaker on a hearing panel. Id. at 30253 .1037.
ATitle 1X Coordinator? General Counsel? Someone else? ANo bias or conflicts of interest.
ATraining

13@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]ﬁJrgd material. Express permission to post this
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wASEs,

Decision -Maker Training Mandates Scenario #2 e
% & N
[TIhe decision -maker will be trained in how to conduct a Ly F ¢AGES L. KSINAY3IS / 2examhihgiy b
grievance process, including Respondent in a live iperson hearing where both parties are present.

AHow to determine relevance LY KSENRYy3 wSalRyRSyidoQa FyasSN

AHow to apply the rape shield protections [ 2YLX FAYlFIyld &Sftfa 2da2i a¢KIFdaQa |

AHow . . . fo determine the relevance of a cross  -examination
question before a party or witness must answer.

/d. at 30353 (bullets added).
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Scenario #2 ? Questions

1 How should a decisiemaker address this situation? Is the -
aLRyYyUGlFyS2da dzidSNI yOS aS@OARSYyOS

1 Should a campus adopt hearing rules addressing spontaneous
utterances/ decorum in the course of a hearing? If so, what might
these rules look like?

1 What are ways in which rules of decorum might differ for an in
person hearing versus a virtual hearing?

1 Who enforces the rules of decorum at the live hearing?

Special Issues Highlight #12
Rules of Decorum

13%c'%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ%gd material. Express permission to post this
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What are some possible rules of decorum? Advisor/Party Interactions During A Hearing

APromptness = The Department notes that the final reguiations, §

106.45(b)(5)(iv) and § 106.45()(6)(i), make clear that the choice

or presence of a partyAs advisor
recipient. To meet this obligation  a recipient also cannot forbid

ANo gum chewing a party from conferring with the
ANo outbursts, talking out of turn, spontaneous utterances recipient has discretion to adopt rules governing the conduct of
hearings that could, for example, include rules about the timing

and length of breaks requested by parties or advisors and rules
forbidding participants from disturbing the hearing by loudly

conferring with each other.

ARespectful behavior at all times
ATurn off cell phone

Alf virtual, be in a private space free from disruption

/d. at 30339 (emphasis added).
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Scenario #3 Scenario #3 Continued
Ata Title IX hearing in which you are adecisioh | SNE  / 2 YLJX | A a Before Respondent can answer and before the decigiaker can take a
Yer is posing questions through cressamination to Respondent. Laverasks: pause to determine if the question is relevantt Orney the advisor for
LawveY ahy GKS yA3IKG Ay ljdSaiAzys o0SF2N Respondent states:
Y& Ot ASyils &2dz 6SNB 4SSy aFSSRAy3I aKkz . . .
witnesses. Witness 1 stated to the investigator that you made Witness 1 feel AttOmeyY ¢ho2SOUA2y® [ 2YLRdzyyR IyR | NBc
extremely uncomfortable with repeated sexual advances that night. Witness 1 has OFffa T2NJANNBtSGIyd AYyF2NNIOGA2Y |
attested to this here today [Note: This is true.] and has submitted to eross The decisiommaker then asks Lawerto offer a response to the objection.
examination. In fact, although Witness 1 has not submitted any formal complaints ., o . R
FALAyal eé2dz 2AalySaa wm 60StAS@Sa @2dz Y LawYelY a¢KAa ljdzSadArzy Aa NBES@lyd oS
party in oncampus housing last semester by touching Witness 1 inappropriately happened on the night in question and it shows a pattern of bad behavior by
when Witness 1 was too intoxicated to give consent. Complainant believes you wSALRYRSY(l Ay@2t @day3a 20KSNI gAOGAYaA:

have engaged in a pattern of doing this to other individuals. Did you inappropriately
touch Witness 1 last semester or at any time while Witness 1 was too intoxicated to
IA0S O2yasSyidke
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Scenario #3 ? Questions

fLa (GKA& dziGiSNIyoOS o0& [Fe ,SNIF G854
1 Will you allow rhetorical, compound or argumentative questions? Why or why
not?

1 Is this a question seeking relevant information? Why or why not?
1 Should you, the decisieWf 1 SNE S@SNJ (1S SHARSyOS

parties into account? SpeCIa| |SSUGS H |g hl|g ht #13
1 How will you address speaking objections, if at all? 1
1 If you are unsure if a question is or is not relevant, what should you do? La'WyerS as AdVISorS

1 Do you have actual notice of a potential Title IX violation involving Witness 1?
1 How will you manage issues relating to lawyers as advisors that may arise in a
hearing?
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Lawyers as Advisors B Tne Challenging the Relevance Determination
AAll advisors should be provided information regarding The final regulations do not preclude a recipient from adopting a
hearing procedures/processes/rules in advance rule (applied equally to both parties) that does, or does not, give

parties or advisors the right to discuss the relevance determination

ATitle IX hearings are n i
tie earings are not court with the decision -maker during the hearing. /fa recipient believes

Awill you allow objections? that arguments about a relevance determination during a hearing
Awill you allow challenges to the relevance determinations would unnecessarily protract the hearing or becorme uncomfortable
made by the decision -makers? for parties, the recipient may adopt a rule that prevents parties and

aavisors from challenging the relevance determination (after
receiving the decision -ma ker ANs expl anation) duri

/d. at 30343 (emphasis added).
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Scenario #4 AIE Scenario #4 ? Questions
In a Title IX hearing, Complainant is asked the following question 1 Is this a relevant question? Why or why not?
wSaLRYRSY( Q4 -ekaiididtin2 NJ 2y ONR 4 & f2KSy I NB ljdSaidAzya loz2ddi I O2YL
aLayQi Al GNMZS GKFG 22dz KFR aSEd allowed? . 3 o _
and Witness 3 in the month before the alleged incident with 126 6Att @2dz O2YYdzyAOFUS aNI LIS
wSalLRyRSYyl 200d2NNBRKE to a hearing?
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Relevance

[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiomakers retain discretion regarding the
weight or credibility to assign to particular evidence. Further, for the
reasons discussed above, while the final regulations do not address
GKSENEI & S OARBWEIEE)() doss predadeias
decisionmaker from relying on statements of a party or witness

who has not submitted to crosxamination at the live hearing.

Special Issues Highlight #14
Relevance & Rape Shield
Protections

Id.at 30354.
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Prior Sexual History/Sexual Predisposition Rape Shield Language

[T]he rape shield language §106.45(b)(6)(iYii) bars questions or

) N . SOARSYOS I o2dzi | O2YLX LAY YEQH &:

Section 106.45(b)(6)(i) -(i) protects complainants (but not = - =~
(OXED ) comp ( andabouta®2 YLIt F Ayl viQa LINA2NI &SEdz ¢
respondents) from questions or evidence about the excentions
compl ainantAs prior sexual beha _p_
mirroring rape shield protections applied in Federal courts. 1)if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr
2) if the question or evidence concerns sexual behavior between the
1d. at 30103 (emphasis added). complainant and the respondent and is offered to prowesent

Id. at 30336 n.1308 (emphasis added).
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Decision -Maker to Determine Relevance

Decision -Maker to Determine Relevance

L Cont Ad
We have also revised § 106.45(b)(6)(i) in a manner that builds in = Only relevant cross -examination and other questions may be
a HYpaus e Aexamimation proeesse beforesasparty or asked of a party or witness. Before a complainant, respondent,
WItness answers a cross -examination question, the Or witness answers a cross -examination question, the decision
decisionmaker must determine if the question is relevant. maker must first determine whether the question is relevant
and explain any decision to exclude a question as ot relevant.
Jd. at 30323. /d. at 30331.
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Decision -Maker to Determine Relevance Decision -Maker to Determine Relevance
COTITLE

CO n t /\d ‘:_ ' CO n t /\d ‘._|l__:;"

Thus, for example, where a cross — -examination question or piece

of evidence is relevant, but conc The newregulations r equi re HHon the spotAA d
bad acts, under the final regulations the decision -maker cannot questionAs relevance. 1d. at 30343,
exclude or refuse to consider the relevant evidence, but may
proceed o objectively evaluate that relevant evidence by
analyzing whether that evidence warrants a high or low level of
weight or crediibility, so long as the decision -ma ker Ns eval

treats both parties equally by not, for instance, automatically prior sexual behavior information) provides transparency for the

assigning higher weight to exculpatory character evidence than parties to understand a decisionmak
to inculpatory character evidence. o303

[AJn explanation of how or why the question was irrelevant to the
allegations at issue, or s deemed irrelevant by these final
regulations (for example, in the case of sexual predisposition or

/d. at 30337 (interal citation omitted).
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Decision -Maker to Determine Relevance Decision -Maker to Determine Relevance

Cont Ad 2 I Cont Ad

This provision does not require a decision — -maker to give a If a party or witness disagrees with a decision ~— -ma k er N's

lengthy or complicated explanation; it is sufficient, for example, determination that a question is relevant, during the hearing,
for a decision -maker to explain that a question is irrelevant the party or witnessAs choiiaglkeri 4s
because the question calls for prior sexual behavior determination and answer, or refuse to answer the question,
information without meeling one of the two exceptions, or but unless the decision -maker reconsiders the relevance
because the quest/an asks albout a detail tﬁat Is ot probative determination prior to reaching the determination regarding
of any material fact concerning the allegations. No lengthy or L .
responsibility, the decisionmaker would ot rely on the

complicated exposition is required to satisfy this provision. !
wi tness/As statements.

/d. at 30343 (emphasis added) /d. at 30349 (internal citations omitted).

13@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]ﬁ‘%@d material. Express permission to post this
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Decision -Maker to Determine Relevance AR Scenan

Cont Ad

In a Title IX hearing, Respondent is asked the following question 1
The party or witnessAs reason for [ 2YLE FAYF Y[ Qiexaningibra 2 N 2y ONR & A
question does not matter. This provision does apply to the aLayQiG Al GNHzZS GKIFG e&2dz 320 Ayaz2
situation where evidence involves intertwined statements of for sending nude photos of Complainant to your friends after you
both parties (e.g., a text message exchange or email thread) K221SR dzlJ 6AGK /2YLXFAYFYd Ay KA
and one party refuses to submit to cross  -examination and the
other does submit, so that the statements of one party cannot
be relied on but statements of the other party may be relied on.

/d. at 30349 (internal citations omitted).
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Scenario #5 ? Questions

1 Is this a relevant question? ) -~
T2 KSY ITNB ljdzSaadAzya |o62dzi I NbBa
allowed?

The Department reiterates that the rape shield language . . . does not
pertain to the sexual predisposition or sexual behavior of respondents,
S0 evidence of a pattern of inappropriate behavior by an alleged

harasser must be judged for relevance as any other evidence must be.

Special Issues Highlight #15
Counterclaims

1d. a1 30353

13%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ%gd material. Express permission to post this
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Counterclaims

The Department cautions recipients that some situations will

involve counterclaims made between two parties, such that a

respondent is also a complainant,  and in such situations the

recipient must take care to apply the rape shield protections to

any party where the party is des
even if the same party is also a
grievance process.

Closing Thoughts

/d. at 30352 (internal citation omitted, emphasis added).
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Closing Thoughts / Watch YouTube for Videos from OCR

ATuning The First Amendment and Title [X: An OCR Short Webiia29, 2020)
AlLooking around corners.j OCR Short Webinar on How to Report Sexual Harassment under Title X
A3Policy should reflect practice (July 27, 2020)
policy.j Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar
: (July 23, 2020)
ARemember, any rules or procedures you implement must OCR Webinar on Due Process Protections under the New Title 1X
1. Not run afoul of the final regulations RegulationgJuly 21, 2020)
2. Must be equally applied to the parties OCR Webinar on New Title IX Protections Against Sexual A3sgult,
2020)
OCR Webinar: Title IX Regulations Addressing Sexual Haragstag®,
2020)
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A ReminderyY

All Title IX personnel should serve in their roles impartially.
OCR Title IX website launched on August 14, 2020. All Title IX personnel should avoid
Aprejudgment of facts
o o Aprejudice
https://sites.ed.gov/titleix/ Aconflicts of interest
Abias

Asex stereotypes

13%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?&%d material. Express permission to post this
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Thank YouY

All module assessments must be completedduyober 15!

Questions?
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aASEs,

This Live Session i‘$|'x

& NASPA.

Student Affairs Administrators
in Higher Education

TRACK 1z Title IX Coordinators
TRACK 3z Title IX Investigators

LIVE SESSIONTitle 1X
Investigations
October 7, 2021

Peter Lake , Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher Education
Law and Policy, Stetson University College of Law

Dr. Jennifer R. Hammat, Dean of Students

University of Southern Indiana
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https://sites.ed.gov/titleix/

we hope to

AHighlight of Select Issues (~70 minutes)
ATabletop Exercises in Breakout Groups (60 minutes)
ADiscuss Tabletop Exercises in the Larger Group (~60 minutes)
AOpen time for Questions (~20 minutes)
APlease send questions in a message directly to Jennifer Hammat.
AWe will not read your name.

AWwe will stay slightly past the end time if needed to answer questions but if
you need to leave at the exact ending

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.

Definitive Answers vs. Choice
Points

13%ZNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
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Special Issues Highlight #1

Relationships of
Investigator to Other Title
IX Operatives

Title IX Investigator a A Title IX Coordinator

The final regulations do not preclude a Title IX Coordinator
from also serving as the investigator. =

ies Receiving Federal Financial
6 (May 19, 2020) inal i) (online
KgIFR02005-19/pd12020-

5284 GKS ¢AdGtS L. O22NRAYIG2N) aa
Make hiring/firing decisions regarding investigators?
Should the Title IX coordinator offer input on the investigation in any way
if not serving as the investigator?

Input on gathering evidence?

Input on the final report?
What conflicts of interest could arise?

13@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyribﬂ?Qd material. Express permission to post this
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anseq

Title IX Investigator a A Title IX Decision -Makefie |

The Department emphasizes that the decision  -maker must not
only be a separate person from any investigator, but the

decision -maker is under an obligation fo objectively evaluate

all relevant evidence both inculpatory and exculpatory, and

must therefore  independently reach a determination regarding
responsibility without giving deference to the investigative

report. Id. at 30314 (emphasis added).

Should the investigator be called as a first witness routinely in a hearing?
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Written Notification Prior
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Written Notification to Parties BEFOREANy =

Initial Interview with the Respondent Remember the Presumption of Non -Responsibility “lrxu

ANotice of the school As grievance proces s %z

o A recipientAs gri2vance proces n

A The opportunity, if any, to engage in an informal resolution process
AKey details of the alleged sexual harassment Include a presumption that the respondent is not responsible

A Who was involved in the incident : - : H

A Date and tme of the incidont, if known for the alllggeq conduct until a determmatlon reggrdmg

A Location, if known responsibility is made at the conclusion of the grievance

A The alleged that i sexual rocess
AA that the isp not at the outset of the p :

process and can only be found responsible after the grievance concludes §106.45(b)(1)(iv)(emphasis added).

A A statement that the parties are entitled to an advisor of their choice
A A statement that the parties can request to inspect and review certain evidence

A Any conduct rules, if they exist, that prohibit providing knowingly false information
or statements during the grievance process

Notice should be provided to allow the respondent
enough time to preparebefore the initial interview.

13%S’NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
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July 2021 Q&A

Special Issues Highlight #3
Concurrent Law

A Question #36 fi Respondent should presumed not responsible but
that doesndt mean a complainant shoul

A Schools that have relied on this presumption to decline services to a
O2YLE FAYFyd 2N G2 YI1S FaadyLiAazya Enforpemen'g
done SO iN errokept orcscas Taex |nvestlgat|0n/P0||Ce
Reports

13@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyribﬁ?@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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R 0 5 . WASEg
Concurrent Law  Enforcement Activity Police Investigations e
& X =
Further, subject to the requirements in  § 106.45 such as that evidence sent The 2001 Guidance takes a si 7 r
the parties for inspection and review must be directly related to the a complainant may allege harassing conduct that constitutes
allegations under investigation, and that a grievance process must provide both sex discrimination and possible criminal conduct Police

for objective evaluation of all relevant evidence, inculpatory and exculpatory,

nothing in the final regulations precludes a recipient from using evidence investigations or reports may be useful in terms of fact

obtained from law enforcement in a  § 106.45 grievance process. § gathering . However, because legal standards for criminal
106.45(b)(5)(vi) (specifying that the evidence directly related to the Investigations are different, police investigations or reports
allegations may have been gathered by may not be determinative of whether harassment occurred
sourcej which could include evidence o under Title IX and do not relieve the school of its duty to

enforcement) (emphasis added); § 106.45(b)(1)(ii). respond promptly and effectively.

Acthites Recaiin  Federal Financia | Assisuated. Reg. 30026 (May 19, 2020) (inal )
2130099 n 466,

Id. at 30099 n. 467 (emphasis added).
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Special Issues Highlight #4
Definition of
Harassment j

Us it possible to be told to 3
conducting your Title IX investigation by police or other
legal authority? What about pending litigation?

What should you do?

13%)NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
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3JSexual Har ass memrgilest] [ T

Sexual harassment means conduct on the basis of sex that satisfies one or more
of the following:

(1) An employee of the recipient conditioning the provision of an aid,
6SYySTAGE 2N AaSNBAOS 2F G(KS NBOALMASYy( 2
sexual conduct;

(2) Unwelcome conduct determined byeasonable persoro be so
severe, pervasive, and objectively offensive that it effectively denies a person
Sljdzt F00OSaa G2 GKS NBOALASYGQa SRdzOF G

600 G{SEdztt laaldAg ¢ +a RSFAYSR Ay
A2t SyOSé a RSTFAYSR Ay on | &o{®d/ & mHHd
on ! ®{®/ & MHHGMOI 06y OZ 2NJ gadlt1Ay3Ié |

Special Issues Highlight #5
Definition of 3

(emphasis added)
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Consent Consent
[Tlhe Assistant Secretary will not require The Department believes that the definition of what constitutes
recipients to adopt a particular definition of consent for purposes of sexual as

. educational community is a matter best left to the discretion of
consent with I espect 1o sext ual assault. recipients, many of whom are under State law requirements to

I a 30125, apply particular definitions of consent for purposes of campus
sexual misconauct policies.

. e . /d. at30124.
You should be well -versed on the definition of consent contained

within your specific campus policies . Address specific issues of
consent related to the new definition of sexual harassment.
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Consent S Elements to Consider

AElements
The third prong of the  § 106.30 definition of sexual harassment Aconsent is a voluntary agreement to engage in sexual activity;
incl d gy X / It AN . Asomeone who is incapacitated cannot consent;
¢ u es sexua as S au ) as us A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,
1092 ( f ) ( 6) ( A) ( V) ’ whi ch ’ In turn, or because of an intellectual or other disability that prevents the student from having

the capacity to give consent)
A past consent does not imply future consent;

Reporting Program (FBI UCR) and includes forcible and
nonforcible sex offenses such as rape, fondling, and statutory Asilence or an absence of resistance does not imply consent;

rape whi ch contain el ements of gt A consent to engage in sexual activity with one person does not imply consent
victim AA to engage in sexual activity with another;
A consent can be withdrawn at any time; and

/d. at 30124, i ) ) N
Acoercion, force, or threat of either invalidates consent.

Role, if any, of affirmative consent? REMEMBER: State laws.
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8106.44(a) General response to sexual

harassment .

A recipient with actual knowledge of sexual harassment in an education

program or activity of the recipient against a person in the United States,

must respond promptly in a manner that is not deliberately indifferent. . .
.Bdeducation progr amocations.@entsiori t y AA i nc

H H H ircumstan ver which the recipient exerci: ntial control over
SpeCIaI |SSU€S ngh“ght #6 both the respondent and the context in which the sexual harassment
Scope rs, and also incll n; ilding own r controll nf

organization that is officially recognized by a postsecondary institution .

What does your campus policy state specifically regarding
(KS 4021 2F 4aSRdzOF A2y LINZIN
(emphasis added)

13HNASPA/Hierophant Enterprises, IﬁﬂZl.Copyribmgd material. Express permission to post this
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Example of 3 Scopej in m

This policy applies to ABC University students, employees,
and third -parties located within the United States both on

and off campus, as well as in the digital realm. Off -campus
coverage of this policy is limited to incidents that occur on
employee -led trips, at internship or service learning sites,

and college -owned properties (including buildings operated

by Registered Student Organizations), or in any context

where the University exercised substantial control over

both alleged harassers and the context in which the alleged
harassment occurred.

Special Issues Highlight #7
Dismissals
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§ 106.45(b)(3)(i) § 106.45(b)(3)(ii)
(3) Dismissal of a formal complaint 7 g (7i) The recipient may dismiss the formal complaint or any
(i) The recipient must investigate the allegations in a formal allegations therein, if at any time during the investigation __or
complaint. If the conduct alleged in the formal complaint would not hearing: A complainant notifies the Title IX Coordinator in
constitute sexual harassment as defined in  § 106.30 even if proved, writing that the complainant would like to withdraw the formal
did not occur in the recipieor s el

complaint or any allegations therein , the respondent is no

, then the recipient —~
longer enrolled or employed by the recipient; or

must dismiss_the formal complaint with regard to that conduct for
urposes of sexual harassment under Title IX or this part ; such a

dismissal does not preclude action under another provision of the

recipientAs code of conduct.

(emphasis added) (emphasis added)

13%‘NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ%d material. Express permission to post this
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§ 106.45(b)(3)(Gi) q

(i) Ypon a dismissal required or permitted pursuant to

paragraph (b)(3)(i) or (b)(3)(ii) of this section, the recipient must 2KSGKSN) aSEdz € KENraavys$s y i 20
promptly send written notice of the dismissal and reason(s) program or activityis a factspecific inquiry The key questions
therefor simultaneously to the parties. are whether the recipient exercised substantial control over

the respondent and the context in which the incident occurred.

1d.at 30204 (emphasis added).

13@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]ﬁ%ld material. Express permission to post this
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More on Dismissals

Example: the Title IX Coordinator receives a formal complaint for

alleged sexual misconduct that occurred between two students in an

off-campus apartment complex where the university hadsnbstantial

control over the context or the alleged harasser.

Is this within the scope of the policy example described above? If not,

who di smisses? Regulations say the 3r.

ARemember, a formal complaint must be investigated .

Awi | 1 t her ei nbvee sat idgpartei o njs piercq diircy/ ji fnaa
an investigator to determine?

Special Issues Highlight #8

Investigating New Issues

That Arise In an
Investigation

AWhat 3l evelj of investigation is reqt
A Will a decision -maker have to make a determination?
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§ 106.45(b)(2)(ii)

(ii) If, in the course of an investigation, the recipient decides to
investigate allegations about the complainant or respondent
that are not included in the notice provided pursuant to

paragraph (b)(2)(i)(B) of this section, the recipient must provide Special Issues High"ght #9

notice of the additional allegations to the parties whose . .
identities are known. Preparing for an Interview

(emphasis added)

13%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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proprietary reasons, except by the original author(s), is strictly prohibited.

What has happened?

Preparing your questions pre -intervieyv}ir;?_‘__

AA formal complaint has been received (and signed). ARead the Formal Complaint

AAn initial meeting with the Title IX Coordinator has happened Awrite out the questions you have about the report on first read.
to provide support measures.

AA notice of investigation has gone out to both parties.

AThe case has been assigned to you (the investigator) or as the
Title IX Coordinator, you are the investigator, or you have

ARead the Formal Complaint again.
AWhat additional questions do you have about the incident narrative.
AWnho is identified in the Formal Complaint you feel you need to interview.

outsourced the investigation. AWhat questions do you have for those individuals?

AThe investigator has read the formal complaint. AHave all of these typed out ahead of the first interview.
AWhich route for investigations has your school opted for? ARevise and update with additional questions and witnesses as
A igations with or without ility you go.

13@NASPA/Hierophant Enterprises, IﬁﬂZl.Copyribﬁ?Qd material. Express permission to post this
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Crossover interview techniques

ATitle IX investigation framework is good practice for other
kinds of investigations:

AcCode of Conduct violations

Special Issues Highlight #10
Fact Finding and Data
Collection

AThreat assessment or BIT concerns investigations
AEducational conversations with student
AAcademic Integrity case investigations

AHazing investigations
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How to start an interview e Remember your role

Alntroduce yourself o You are NOT a partyAs lawyer, adviso
Als small talk appropriate? Build rapport. Establish baseline You ARE an investigator and a facilitator
responses* You ARE free from bias
AExplain your role You ARE free from prejudgment
AExplain you will be note/taking/recording the interview for You ARE interested in finding out fact about the incident
notes You ARE interested in the truth
AAsk interviewee to share their recollections of the incident.
ADo not interrupt the narrative Being Umpartial B Being a Robot
AlLet them talk until they are done You can be a neutral fact-finder and still show empathy and kindness.
AFollow up questions later Investigation spaces should be judgement free zones

135g’NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ?gd material. Express permission to post this
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Follow -up questions

Clarifications L TmE

AWhen seeking clarification aft o t AWnhen asking harder questions about the order of events, or
of the event, try to ask questions that build confidence and put specifics about the conversation or activities, you may run into
them at ease. a series of 34 donAt knowj or 34 ¢

That As ok.

A3 You said ou left the art aroun .
y P y AReassure the party its ok that the

A3You said you recalled having thre know.
punch, is that right?j AYou can move to another question or kind of questioning.

Alf they are describing a location, it might be helpful to ask them Alf you hit a memory gap, ask them some sensory questions to
to sketch out the room for you (if it is a residence hall, you see if it triggers any memories. Often there are memories they
should have those schematics on your computer to pull cannot access unless you ask the question from a different
up/print out). lens.

13%§NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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A word about trauma

Sense and Feel questions

A3can you draw waael home more &b AAnyone you speak with about alleged sexual harassment -
. PR . (complainant, respondent, or witnesses) could have experienced or
experienced?] A3 What did you he still be experiencing trauma as a result of the alleged situation.

Atwhat were you Asgel | nNge a bout h ABe cognizant that talking to you may be very difficult for the parties.
when XYZ occurredep. i ARemember to document their experience with as little interruption
A3 What did you 3&ﬂ1Wh ab jcan you no as possible. Follow -up questions should be limited.
. Aldeally, you want the party being interviewed to do most of the
A3Can you show me?j speaking.
A3 What were you feeling Modified from:  Russel Stran, Frontin Training Conference, 2013

when you were kissing?ij

Source: Russell Strand, Frontiine Training Conference,
2018
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Meet the student where they are: e Ask them for evidence they want reviewed

ABaseline knowledge = e Ainculpatory evidence
AHow to evaluate risk X
AFactors to consider in decision -making AExcquatory evidence
AMedically accurate knowledge of sex, reproduction, sexual health ARelevant to the allegations
A Ability to navigate interpersonal relationships
ACommunication skills
A Conflict resolution skills AWitnesses to interview
AEmotional intelligence

ANot all students know the same thing about the same i ) .
things ACharacter testimony is permitted

ARape shield law protections

Alf they know of others with similar experiences

135%())NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
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Why would you consider conducting an

investigation without assessing credibility?

ACross purpose. The purpose of the hearing is to determine
credibility of all the parties and all the evidence. If the investigator
does this, one could later assert bias against the investigator for
making their assessment of the parties and/or the evidence.

ATime. Investigations that accept information, gather documents, and
statements, and provide a relevance review of said documents
would make for an effective summary of the investigative materials
presented for the hearing to sort through.

Tabletop Exercises and
Breakout Groups

ARepetition . Anything anyone says to you, they will have to say again
at the hearing and be subjecttocross -exami nati on, or it
considered.

14%NASPA/Hierophant Enterprises, IﬁﬂZl.Copyribﬁ?@d material. Express permission to post this
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Breakout Groups S Scenario #1
AI&LA‘:\/‘;”EE;ISHCEC’ into a random breakout group with about 4 -6 e In response to the new Title IX regulations, ABC University is movi :
A Please send a chat message to Jill Dunlap if you need to be placed in the group with from a SinglénveStigator model to a hearing panel model. The Title IX
closed-captioning. coordinator has called a zoom meeting with all Title IX personnel to
ADiscuss the scenarios that were previously emailed. RAalddzaa YI 1Ay3 OK I y 3 Sa G2 GKS A y

AY tart with eith io. ) . . . . .
o1 can stariwih einer scenarlo. . . The Title IX coordinator begins to discuss the role of the investigators
APlease spend about 60 minutes discussing the scenarios as a group.

) under the new grievance procedures and suggests that the
APlease share how you plan to address these issues on your campus. oAy P N A ) A -
This is a time to learn from each other! AygSauA3druz2zNrRa NetS gAft oS OKIly

Awe will come back together as a group and Peter & Jennifer will go decisions must be made as to the role of the investigators.
over the scenarios.

ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.
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Scenario #1 ? Questions

1 What significant changes to the investigative function, if any, should be
considered?

Should the investigator address credibility of parties and witnesses in the final
investigative report? Why or why not?

Should the investigator make recommendations on findings of responsibility in
the final investigative report? Why or why not?

Should the investigator make recommendations as to the sanctions/remedies
that should be imposed? Why or why not?

Should the Title IX coordinator have any input in the investigation process
and/or report writing? Why or why not?

Should the investigator be called as a routine, or first, witness in Title IX
hearings? Why or why not?

=

=

=

=

=

Special Issues Highlight #11
Minimum and Maximum
Role of Investigators

14%§NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

The Minimum and Maximum Role of the Title IX

Investigator

ACampuses are no longer permitted “t=0
investigator model under Title IX.
AA separate decision -maker (or panel of decision -makers) must make
a final determination of responsibility.
A This will be a shift in the function of the investigator on some campuses.
AWhat, then, is the scope of the investigative report?
A Purpose? Tone? Format?
AWill the investigator become a witness in the hearing or play other
roles?
A2021 Q&A: Question #7 fi Addressing Conduct that Does Not Meet
Definition of Sexual Harassment
A Yes. ... Aschool has discretion to respond appropriately to reports of sexual

misconduct that do not fit within the scope of conduct covered by the Title IX
grievance process.

The Minimum and Maximum Role of the Investigator

Cont Ad

AGather all relevant information regarding an allegation
of sexual harassment.

Alnterview all relevant parties

ACollect and organize relevant evidence
ACredibility Assessments?

Aweighing Evidence?

AWrite a detailed investigative report

AMake recommendations for interim measures or
accommodations?

AFindings of Responsibility ?

14(&igNASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Remember §106.45(b)(1)(x)

Scenario #2

A recipientANs gri2vance proces n

Not require, allow, rely upon, or otherwise use questions or
evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege.

(emphasis added)

1409

You are an investigator for ABC University investigating an allegation of non
consensual sexual contact between Complainant and Respondent, two Freshmen
students at ABC. Complainant alleges Complainant was intoxicated and unable to
give consent at the time the sexual contact occurred. Complainant submits as
evidence a letter from a high school that Respondent and Complainant both
attended. The letter from the high school shows a finding of responsibility against
Respondent for sending nude photos of Complainant while Complainant was
passed out at a party via text message to a friend. Complainant also submits a
letter from a juvenile court showing a judgement against Respondent for the
GaSEdAy3e FOG FyR LISyFfdASa AYLRAaSR 2
counseling and community service.
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Scenario #2 ? Questions

f{K2dAf R iKAa S@ARSYyOS oS y O
SOARSYy OS¢ 3IAPSYy G2 020K LI N
response prior to the finalization of the final investigative
report?

1 Is this relevant evidence that should be included in the final
report? Why or why not? How would you determine this?

Special Issues Highlight #12
JUniverse of Evi
JRel evancej and
Shield Protections ’

14]@g'NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(5)(vi)

(vi) Provide both parties an equal opportunity to inspect and
review any evidence obtained as part of the investigation that
is directly related to the allegations raised in a formal
complaint, including the evidence upon which the recipient
does not intend to rely in reaching a determination regardin
responsibility and inculpatory or exculpatory evidence whether
obtained from a party or other source , so that each party can
meaningfully respond to the evidence prior to conclusion of the
investigation.

(emphasis added)

§106.45(b) (5)(vi)

shses

C-;ann_‘: I

Prior to completion of the investigative report, the recipient

must send to each party and the
evidence subject to inspection and review in an electronic

format or a hard copy. and the parties must have _at least 10

days to submit a written response , which the investigator will
consider prior to completion of the investigative report. The
recipient must make all such evi
inspection and review available at any hearing to give each

party equal opportunity to refer to such evidence during the

hearing. including for purposes of cross -examination; and

(emphasis added)

143@?NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]ﬁJréld material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(5)(vii)

(vii) Create an investigative report that fairly summarizes

relevant evidence and, at least 10 days prior to a hearing (if a

hearing is required under this section or otherwise provided) or

other time of determination regarding responsibility, send to

each party and the partyAs advis
report in an electronic format or a hard copy, for their review

and written response.

(emphasis added)

1415

JUniverse of Evidenge

[Tlhe universe of evidencgiven to the parties for inspectio

and review undeg 106.45(b)(5)(vi) must consist of all

evidence directly related to the allegations; determinations as

i2 6KSGKSNI SGARSYOS Aa aNBt S

the investigative report, pursuant 106.45(b)(5)(vii)

ONBIljdANRAYy3d ONBL{GAZY 2F +Fy Ay

ddzyYF NAT S& it NBtSOIyd SOAR
Id. at 30248 n.1021 (emphasis added).

La OKAa SaaSydntd2YESYd& Yo
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ansey

Submission of Evidence and Sharing of Responses ST
AL

A recipient may require all parties to submit any evidence that they™
would like the investigator to considedNA 2 NJ 42 6KSy {K:
to inspect and review evidence beginslternativelya recipient may
choose to allow both parties to provide additional evidence in

response to their inspection and review of the evidence unger
106.45(b)(5)(vi) and alsan opportunity to respond to the other

LI NI & Q& I RR ASinil@lyalrdcipichidhasRiiScretibs to
OkK2238S pKSGKSNI G2 LINPPARS I O2LRk
the other party to ensure a fair and transparent process and to allow

the parties to adequately prepare for any hearing that is required or
rovided under the grievance process

1d.at 30307 (emphasis added).

Not Allowing Parties to Respond to Additional Evidence

Ifa recipient chooses not to allow the parties to respond to
additional evidence provided by a party in these circumstances ,
the parties will still receive the investigative report that fairly
summarizes relevant evidence under  § 106.45(b)(5)(vii) and will
receive an opportunity to inspect and review all relevant

evidence at any hearing and to refer to such evidence during

the hearing, including for purposes of cross — -examination at live
hearings under  § 106.45(b)(5)(vi).

/d. at 30307 (emphasis added).

14](cgNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

If a recipient allows parties to provide additional evidence after
reviewing the evidence under  § 106.45(b)(5)(vi), any such
additional evidence that is summarized in the investigative
report will not qualify as new evidence that was reasonably
available at the time the determination regarding responsibility
was made for purposes of an appeal under §106.45(b)(8).

/d. at 30307 (emphasis added).

Should investigator s irespopsesgoor at
the 3uni ver s e(naeviiole erniparteimocthe jfinal
report?

14@NASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]‘ﬂ‘&Qd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Paring Down the 3Uniwﬁi

GO586ANBOGEE NBfFGiSRe YIe az2ys Y
SHARSYOS (KIy SOARSYOS (ukbsii Ad d
Nond NBIF G YSyd NBO2NR& FYyR AYyTF2NXI G
history, must be directly related to the allegations at issue in order to be
reviewed by the other party undgr106.45(b)(5)(vi), and all evidence
summarized in the investigative report undet06.45(b)(5)(vii) must be
GNBt S@lyhé adOK GKId SHARSYyOS o
would never be included in the investigative report and evidence about &
O2YLX Ay ly(iQad LINA2N) 8SEdztf o0SKI @
the two narrow exceptions stated §1106.45(b)(6)(iii) . . . d.at30304

1421

Relevance

[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiemakers retain discretion regarding the
weight or credibility to assign to particular evidence. Further, for the
reasons discussed above, while the final regulations do not address
GKSFNBLF & SO ISR USHRE) () dods precdaderas
decisionmaker from relying on statements of a party or witness

who has not submitted to crossamination at the live hearing.

Id.at 30354.
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Relevance e, Rel evance Cont Ad

The new Title IX regulations specifically . . .

... require investigators and decision -makers to be trained on

. . . issues of relevance, /ncluding how to apply the rape shield
The final regulations do not define relevance, and the provisions. (Which deem questions and evidence about a

ordinary meaning of the word should be understood compl ainantAs prior sexual histor
and applied. limited exceptions).

1d. at 30125 (emphasis added).
Id.at 30247 n. 1018.

14%E’NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁ%gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Rape Shield Protections and the Investigative Report Prior Sexual History/Sexual Predisposition

[TIKS Ay@SaiGAalaAdsS NBLR NI Section 106.45(b)(6)(i) -(ii) protects complainants (but not
evidence, and thus at that point the rape shield respondents) from questions or evidence about the

protections would apply to preclude inclusion in the complainantAs prior sexual beha
investigative report of irrelevant evidence. mirroring rape shield protections applied in Federal courts.

Id.at 3035354 (emphasis added).

Id. at 30103 (emphasis added).

14?éNASPA/Hierophant Enterprises, IﬁQZl.Copyriﬂ]‘ﬂ‘&gd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Rape Shield Language e Possible Format for the Final Investigative Report
I,
" I. BACKGROUND AND REPORTED CONDUCT
[:r]r)e rape shi%ld. language ﬁ]lE)GAS(b)(fS)(iXii) bars questions or . JURISDICTION
SUARSYOS o62dzu I O2YLIX I AYylIYyuQd a: IIl. SCOPE OF THE INVESTIGATION
andabouta®2 Y LI | AV yviQa LINKR2NI & SEdz ¢t IV. RELEVANT POLICY AND LAW PROHIBITING SEXUAL HARASSMENT (INCLUDING SEXUAL ASSAULT £
exce ;IionS RETALIATION):
V. INVESTIGATION AND SUMMARY OF RELEVANT EVIDENCE

1) if offered toprove that someone other than the respondent A Statements of Parties and Witnesses
committed the alleged sexual harassmerdr B. Documentary Evidence

2)if the question or evidence concerns sexual behavior between the VI ANALYSIS?

complainant and the respondent and is offered to prowesent Vil. CONCLUSION

Coveredirdepthin the modul awriting.
d. at 30336 n.1308 (emphasis added). overedindepthin the module on repoRariting
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Scenario #3

You, a Title IX investigator, are conducting an interview with a party in a Title T
grievance process. This party is a faculty member who is accompanied to the
interview by a union representative and a personal attorney. You find it very
difficult to interview the party because of the back and forth talk between the

LI NI& FyR (KS LING&Qa FROAAZNAS 6K2 |

party. The campus allows both parties to have two advisors present at the
interviews and subsequent hearing (the other party in this matter will have a
disability advocate and a personal attorney). Eventually the interview process
becomes untenable because of interchanges among the advisors and party; you
stop the interview mieway through.

Scenario #3 ? Questions

1 What should be done at this point in the investigation? '

1 Who can you reach out to for assistance?

1 What rules for advisors can be put in place with regards to
interviews? What will you do if advisors refuse to cooperate
with such rules?

14%c':())NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Special Issues Highlight #13
Advisors

§ 106.45(b)(5)(iv)

(iv) Provide the parties with the same opportunities to have
others present during any grievance proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice , who may be, but is
not required to be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent in
any meeting or grievance proceeding; however, the recipient
may establish restrictions regarding the extent to which the
advisor may participate in the proceedings. as long as the
restrictions apply equally to both parties ;

(emphasis added)

14‘@’%NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ%@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

The Department believes that requiring recipients to allow
both parties to havean advisor of their own choosing
accompany them throughout the Title IX grievance process,
and also to participate within limits set by recipientss
important to ensure fairness for all parties.

Id. at 30298 (emphasis added),

1433

Advisors

AAdvisor of partyAs choice
ACould be a parent, friend, an attorney, an employee of the college
ACould even be a witness in the investigation

ASchools cannot require a particular type of advisor, nor can

they require an advisor to have a specific type of training

ASchools may provide resources to advisors to better

understand the process

ASchools may implement limits for participation by advisors in
meetings and rules of decorum for hearings as long as they are
applied equally

1434



Scenario #4

Scenario #4 ? Questions

Complainant has filed and signed a formal complaint alleging sexual
misconduct by Respondent. In an interview with you, the Title IX Investigator,
the Respondent claims that someone other than Respondent committed the
alleged sexual assault against Complainant on the night in question, and that
J2YLX FAYLy(d KIF-a RStA0SNIGSte FAfSR
SPSy 6AGK wSAaLRYyRSy(®é ¢KSanpeist SISR
building owned by a recognized student organization during a party where
everyone was engaged in heavy alcohol use. Respondent, who is unable to

1 Who bears the burden of evidence in this situation?

T2KFG G8LIs 2F SEOdAZ LI 12NE SOARSYyOS 02
G8LIS 2F AyOdzA LI G6§2NE SPARSYOS YAIKG dz

fLY fAIKEG 2F GNF} LIS AKASERE LINRGSOlAZY
regarding this information in a followp interview?

fald &2dz aKSt L¥ GKS wSaLRyRSYyidK 126 6
request?

{ Might you now have actual notice that the Respondent is a Complainant?

afford an attorney, asks you, the Investigator, to help Respondent determine
what evidence would help demonstrate that Respondent is not the actual
perpetrator.

14%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

§106.45(b)(7)

Requires a decision-maker who is not the same person as the

Title IX Coordinator or the investigator ~ to reach a

determination regarding responsibility by applying the

standard of evidence the recipient has designated in the
recipientAs grievance procedures
complaints of sexual harassment (which must be either the
preponderance of the evidence standard or the clear and

convincing evidence standard) . . .

Special Issues Highlight #14
Burden of Gathering
Evidence and Burden of
Proof YThinking Ah
the Hearing 4

1d. at 30054 (emphasis added).

14‘@’gNASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ%@d material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

wASEs,

Recipient Bears the Burden of Gathering Evidence ATne
& N

§ 106.45(b)(1)(ii)

i A& GKS NBOALASYGQa odN

(i) Require an objective evaluation of all relevant evidence ?

including both inculpatory and exculpatory evidence ? and

provide that  credibility determinations may not be based on

a personAs status as a comp/] ain

(emphasis added)

1439

evidence and presentsb that the decisiormaker can
determine whether the recipient (not either party) has
shown that the weight of the evidence reaches or falls
short of the standard of evidencselected by the
recipient for making determinations.

Id.at 30292 (emphasis added).
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Burden to Gather Inculpatory and Exculpatory Evidence

Objective Evaluation of Evidence

The Department agrees with commenters that
GKS &l ARkakKS alARé OlasSa 27¥d

0KS LI NIASaQ NBaLISmEGdvagce NN.

procesbligates recipients to bear the burden of gathering
evidence and to objectively evaluate all relevant evidence,
020K AyOdz LI G2NBE +FyR SEOdZA LI
statements as well as other evidence.

Id.at 30319 (emphasis added).

smnconp R283 yz2d asd LI NI YSGSNA
can be relied orf§ 106.45 does prescribe thatl relevant evidence,
inculpatory and exculpatory, whether obtained by the recipient from
a party or from another source, must be objectively evaluated by
investigators. . .

1d.at 30105 (emphasis added).

14%NASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Data Gaps

Burden of Proof

[E}vidence subject to inspection and review must include inculpat 3]
and exculpatory evidence whether obtained from a party or from
another sourceThe Department does not believe it is necessary to
require investigators to identify data gaps in the investigative report,
6S50KdzaS GKS LINIASAQ NRIKG G2 Ay
and respond to the investigative report, adequately provide

opportunity to identify any perceived data gapand challenge such
deficiencies.

1d.at 30248 (emphasis added).

Whether the evidence gathered and presented by the recipient
(i.e.. gathered by the investigator and with respect to relevant

evidence, summarized in an investigative report )does or does

not meet the burden of proof, th
same: To respond to the determination regarding responsibility

by complying with § 106.45 (including effectively implementing
remedies for the complainant if the respondent is determined

to be responsible).

1d. at 30291 (emphasis added).

14@NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁéd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities
of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

Standard of Evidence 7 Clear and Convincing

Using gpreponderance of the evidence standardnd considering relevant
definitions in the policy, the hearing panel weighs the evidence to
determine whether the respondent violated the policy.

50.01% likelihood or 50% and a feather

Which side do you fall on?

The greater weight of the evidence, not necessarily established by the
greater number of witnesses testifying to a fact but by evidence that has th
most convincing force, superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasoanble doubt, is still sufficient
to incline a mind to one side of the issue rather than the other.

ONEFY ! ® DFNRYSNE . €1,037Ra [+F6 5A00GA

1445

AEvidence indicating that the thing to be proved is highly

probable or reasonably certain.  eryan A. Gardner, BlackAs Law
(2014).674

ACertain facts must be proved by clear and convincing
evidence, which is a higher burden of proof. This means the
party must persuade you that it is highly probable that the

fact is true. CACI No. 201. More Likely True ? Clear and Convincing Proof

1446


https://www.justia.com/documents/trials-litigation-caci.pdf

Counterclaims

The Department cautions recipients that some situations will
involve counterclaims made between two parties, such that a
respondent is also a complainant,  and in such situations the
. . . recipient must take care to apply the rape shield protections to
Special Issues Highlight #15 » any party where the party is des
Counterclaims even if the same party is also a

grievance process.

/d. at 30352 (intemal citation omitted, emphasis added).

14LBNASPA/Hierophant Enterprises, IﬂQZl.Copyriéﬁgd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.BR.
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Closing Thought

JYou have no 3sidej ¢

Closing integrity of the p

14‘@NASPA/Hierophant Enterprises, IﬁQZl.Copyribﬁ?Qd material. Express permission to post this
material on theFresno Pacific Universityebsitehas been granted to comply with 34 C.EBR.
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Watch YouTube for Videos from OCR

The First Amendment and Title IX: An OCR Short W¢bima29, 2020)

OCR Short Webinar on How to Report Sexual Harassment under Title IX

(July 27, 2020) OCR Title IX website launched on August 14, 2020.
Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar

(July 23, 2020)

OCR Webinar on Due Process Protections under the New Title IX https://sites.ed.qov/titleix/

RegulationgJuly 21, 2020)

OCR Webinar on New Title IX Protections Against Sexual A3ault,
2020)

OCR Webinar: Title IX Regulations Addressing Sexual Hara¢stagi®,
2020)
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https://sites.ed.gov/titleix/

A ReminderyY

All Title IX personnel should serve in their roles impartially.
All Title IX personnel should avoid

Aprejudgment of facts
o All module assessments must be completeddnyober 18!
Aprejudice
Aconfiicts of interest
Abias
Asex stereotypes
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Thank YouY

Questions?
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